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This memorandum briefly summarizes claims that potentially could be brought to obtain compensation for losses sustained by Greek citizens who were bondholders and depositors of the Popular Bank of Cyprus (“Laiki Bank”) and the Bank of Cyprus.  We propose a strategy under which aggrieved investors/depositors would bring claims against the Government of Cyprus in an international investment arbitration proceeding before the International Centre for Settlement of Investment Disputes (“ICSID”).
Factual Background
In order to attract investors, and income, Cyprus long marketed itself as a tax haven, which attracted many international investors.  In fact, it has been said that Cyprus “made a strategy out of being a tax haven,” and in so doing, prior to 2012, its banks had held $162.6 billion in total assets.
  

The Cypriot economy was catapulted into a crisis when Greece defaulted on its bonds in 2012.  Cypriot banks, in particular, Laiki Bank and the Bank of Cyprus, had purchased huge amounts of Greek bonds and lost billions of Euros once Greece defaulted on the bonds.
  It was estimated in early 2012 that Cypriot banks lost more than €4 billion from the Greek debt restructuring.
  As a result of these losses, it became clear that, at least Laiki Bank, might be insolvent.

While the Cypriot government knew that it needed to raise additional money to save Laiki Bank and the Bank of Cyprus, it was unable to issue its own bonds to raise those funds because the major credit rating agencies had downgraded its sovereign debt to junk status.  In late 2011, Standard & Poor downgraded the Cyprus’s sovereign debt to junk,
 and Moody’s followed suit in early 2012.  On June 25, 2012, Fitch became the last major credit rating agency to downgrade Cyprus’s sovereign debt rating to “junk” status, thereby eliminating the possibility that the European Central Bank could accept Cypriot bonds as collateral for a loan.
  By this time, some economists had increased the estimated amounts that Cyprus would require to bailout its banks to as much as  €10 billion.


Negotiations of a bailout between the Troika and Cyprus occurred during the summer and fall months of 2012.  Preliminary terms of a bailout were made public on November 30, 2012, and included strict austerity measures, including cuts in government employee salaries, social benefits, and pensions, and increases in taxes and health care charges.
  On March 16, 2013, the Troika agreed to further preliminary terms of a bailout.  The Troika would provide Cyprus with €10 billion in funds.  As part of the deal, there would be a 6.7% levy on deposits up to €100,000 and a 9.9% levy on all additional deposits.
  This would apply to all domestic bank accounts.  Measures prohibiting the withdrawal of money were put into place.


On March 18, 2013, the Troika’s terms were put to debate at the Cypriot parliament.  There were large protests by the Cypriot people.  The deal was also publicly opposed by the Russian government.  The Cypriot government voted against the levy on March 19, 2013.

On March 25, 2013, a deal was reached between Cyprus and the Troika that preserved all accounts under €100,000 and did not impact bondholders or depositors in banks other than Laiki Bank and Bank of Cyprus.  It is important to note that foreign investors made up the bulk of the depositors in the Bank of Cyprus and Laiki Bank. 

Under the new deal, Cyprus would still receive €10 billion from the Troika.
  Laiki Bank would be wound down.  To do this, its assets would be put in a “good bank” or a “bad bank.”  All insured deposits (up to €100,000) as well as “viable assets” would go in the good bank.  All uninsured assets – including deposits over €100,000 – would be put in the “bad bank.”
  The assets from the good bank would be transferred to the Bank of Cyprus.  It was estimated that €4.2 billion in funds was expropriated from Laiki Bank.
 Some of these depositors of Laiki Bank were given shares of equity in the Bank of Cyprus as “compensation,” amounting to an 18% equity interest in the Bank of Cyprus.
  

In the Bank of Cyprus, deposits over €100,000 were subject to a levy, which has been estimated to be as much as 47.5%.
  It has also been reported that deposits above €100,000 in Bank of Cyprus will be converted to equity.  This plan could wipe out as much as €8 billion in deposits in the Bank of Cyprus.
  

In addition, restrictions were imposed on withdrawing funds at the Bank of Cyprus.  Funds over €5,000 were frozen.  No individual may withdraw more than €300 per day and it could take “years” before the funds are unfrozen.


Bondholders were also negatively affected.  On July 31, 2013, the Bank of Cyprus announced that holders of “convertible bonds” and various types of securities would be converted to Class D shares of the bank at a conversion rate of €1 nominal amount for each €1 in principal amount of such subordinated debt claims.  In addition, the nominal value of Class D shares would be reduced from €1 to €0.01 (reduction to 1/100th of value).

Notably, however, certain Cypriot public facilities would not be subject to the terms of the bailout.  The “Bailing-in of Bank of Cyprus Public Company Limited Decree of 2013,” dated March 29, 2013, specifically exempts the following depositors: Credit institutions; Insurance companies; General Government (the Cypriot government, municipalities, municipal councils and other public entities); Domestic Financial Auxiliaries; Charity institutions; and Schools/educational institutions.
  There were also reports that relatives of the president of Cyprus had transferred €10.5 million to a bank in London just days before the agreement with the Troika – including the deposit levies – was announced.
  

Exacerbating the discriminatory treatment is the fact that none of the €10 billion in bailout funds from the Troika will be used to assist the recapitalization of the Bank of Cyprus.  Instead, the shareholders (many of them former Laiki Bank depositors), bondholders, and depositors exceeding €100,000 are bearing the entire burden of recapitalization.
  Furthermore, Cyprus has ensured that approximately €9 billion in “emergency loan assistance” (“ELA”) taken by Cypriot banks from the Cyprus Central Bank will be repaid in full.
  
Claims Under the Greek-Cyprus Bilateral Investment Treaty
The Cypriot government has acted unilaterally to the detriment of investors in Laiki Bank and the Bank of Cyprus by reducing the value of the bonds, by converting bonds to equity, and by converting deposits to equity.  However, the Cypriot government has ensured that these measures will not apply to itself, and moreover, that the Cyprus Central Bank will be repaid the ELA that it lent to the Bank of Cyprus and Laiki Bank.  Many Greek citizens have lost their life savings because of these discriminatory actions of the government of Cyprus.  One potential avenue for recourse is to pursue an international investment arbitration against Cyprus pursuant to the terms of a bilateral investment treaty (“BIT”) entered into between Greece and Cyprus in 1992.  The purpose of the BIT was the “enhancement of cooperation between both countries in order to foster mutually beneficial investments, between investors who wish to invest in the other contractual party territory and vice versa.”  The Greece-Cyprus BIT has several clauses which could operate to protect Greek investors – particularly bondholders and depositors – who lost funds in the Cyprus bailout.

First, Article 2(2) of the Greece-Cyprus BIT states that “Investments made by each contractual party’s investors within the territory of the other contractual party enjoy equal and full protection and security.  Every Contractual Party ensures that the management, preservation, usage, exploitation or disposal of investment by investors of the other Contractual Party within its territory, is not impeded in any way by arbitrary or discriminatory measures.”  The fact that the Cypriot government did not impose the deposit levy on its government entities, as well as the fact that the ELA is being repaid to its Central Bank, could be found to be violations of the “arbitrary or discriminatory” and the “equal and full protection and security” clauses.
Second, Article 2(3) of the Greece-Cyprus BIT states that, “[a]ny transformation of the type of investment already implemented will not alter the nature of it as an investment, unless such transformation is contrary to the legislation and the foreign investments of the respective contractual party.”  The fact that depositors whose funds were levied were given equity in the Bank of Cyprus could be viewed to be a prohibited “Transformation of the type of investment,” since it “alter[s] the nature of . . . [the] investment.”

Third, Article 4 of the Greece-Cyprus BIT allows for expropriation of investments only if three conditions are met, including, (1) the expropriation must be taken to protect the public interest; (2) the expropriation cannot discriminate against foreign investors; and (3) the expropriation must be accompanied by “provisions of immediate effective and ample compensation . . . equivalent to the market value of investment at the time such measures were effected or made publicly known.”  It could be found that the deposit levy violates all three of these conditions for lawful expropriation.
The Greece-Cyprus BIT provides that the parties must first attempt to settle their dispute amicably for at least six months.  Following that six month period, a claim would be filed with the International Centre for Settlement of Investment Disputes (“ICSID”) which is generally based in Washington, D.C. (although proceedings could occur anywhere so long as the parties agree).  There would be three arbitrators constituting a “tribunal” who would hear the claims.  One arbitrator would be appointed by the Greek investors, one by Cyprus, and the third would be chosen by those two appointees.

THE FIRMS
Grant & Eisenhofer

Grant & Eisenhofer (“G&E”) is a national law firm (offices in New York, Washington, D.C., Chicago and Wilmington, Delaware) founded in 1997.  Since its founding, the firm has achieved national prominence in the United States for its representation of public pension funds and other institutional investors.  The firm represents institutional investors principally in connection with securities litigation, including class actions and individual actions, corporate governance litigation, corporate governance counseling and asset monitoring.    
G&E also regularly represents European and international investors.  The firm led a coalition of global investors – more than 50 institutions in Europe, Australia and elsewhere – in successfully resolving a securities class action in the Netherlands against Royal Dutch Shell, which was accused of vastly overstating its oil reserves in financial disclosures.  The unprecedented action led to a payment of more than $500 million from the oil giant – the largest securities fraud settlement ever in Europe.  G&E has litigated major shareholder cases in Germany, France and the UK.  
As lead counsel in class actions, G&E has recovered and collected over $13 billion for investors over the past five years and has consistently been cited by RiskMetrics for securing the highest average investor recovery in securities class actions. G&E has been named one of the top plaintiffs’ law firms in the United States by The National Law Journal for the past eight years  

Kyros Law
Kyros Law was founded in 1997 by Konstantine William Kyros.  It has offices in Hingham, Massachusetts, Naples, Florida and Athens, Greece.  Kyros Law specializes in a wide range of complex litigation and corporate governance matters, including the representation of whistleblowers, shareholders and consumers in securities fraud, false claims act and class actions.  Kyros Law’s attorneys have been responsible for recovering hundreds of millions of dollars for its clients throughout the United States, Africa, Asia and Europe.  

Kyros Law’s Athens office is headed by John Kyriakopoulos, the former managing director of the Hellenic Pension Mutual Fund Management Company (HPMF), Greece’s largest pension institution with over $650 million in assets under management.  Under Mr. Kyriakopoulos’s direction, HPMF doubled its assets over the second half of 2012.  Mr. Kyriakopoulos was also recently appointed to lead a class action against the National Bank of Greece by OSPA, the union that represents nearly 3,000 workers of Olympic Airlines.  OSPA has brought a suit against the bank for structuring severance packages comprised of 70% in Greek government bonds, which lost more than half of their value following the 2012 restructuring of Greece’s sovereign debt.  
GETTING THE CASE STARTED
In order to bring an arbitration against Cyprus, each investor wishing to participate would have to sign a retainer agreement with Grant & Eisenhofer as well as a form indicating that they have consented to arbitrate and that they are aware of other rights they are relinquishing.  In particular, an investor participating in the arbitration could not simultaneously file claims against the Cypriot banks in Cyprus or in Greece.  However, if they were to decide that they wanted to do that, they could remove themselves from the arbitration and pursue claims separately.  
CONCLUSION

We believe that pursuing claims for breaches of the Greece-Cyprus BIT provide the best avenue for recovery for Greek investors who suffered losses as part of the Laiki Bank and Bank of Cyprus restructurings in March 2013.  If you are interested in pursuing an international arbitration claim further, please contact John Kyriakopoulos, Attorney at Law, +302103633104, 15 Omirou str, T.K. 10672, Athens, Greece.
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