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I. INTRODUCTION AND PARTIES 

1. This case concerns a dispute submitted to the International Centre for Settlement of 

Investment Disputes (“ICSID” or the “Centre”) on the basis of the Agreement between 

the Government of the Hellenic Republic and the Government of the Republic of Cyprus 

for the Reciprocal Encouragement and Protection of Investments (the “Cyprus-Greece 

BIT”)1, which entered into force on February 26, 1993, the Belgium-Luxembourg 

Economic Union-Cyprus BIT, which entered into force on June 5, 1999 (the “Cyprus-

BLEU BIT”)2, and the Convention on the Settlement of Investment Disputes between 

States and Nationals of Other States, which entered into force on October 14, 1966 (the 

“ICSID Convention”) for the original Contracting States. The ICSID Convention entered 

into force for Cyprus on December 25, 1966; for Greece on May 21, 1969; and for 

Luxembourg on August 29, 1970.   

2. As of the date of the hearing on jurisdiction, the claimants were 951 natural persons and 

seven companies (together, the “Claimants”).3 With the exception of one company 

incorporated in Luxembourg, the remaining Claimants are Greek nationals.4 

3. The respondent is the Republic of Cyprus (“Cyprus” or the “Respondent”).  

4. The Claimants and the Respondent are collectively referred to as the “Parties.” The 

Parties’ representatives as of the date of this Decision and their addresses are listed above. 

                                                           
1 C-0001 to the Amended Request for Arbitration. The Respondent does not agree with the translation of Article 9 in 
C-0001 and has submitted its own version as R-0002. See Tr., Day 2, pp. 324-325. 
2 C-0016 to the Amended Request for Arbitration/ CL-0012. 
3 The number of Claimants has changed since the filing of the request for arbitration. According to the Claimants 
(Claimants’ Opening Submission, p. 6), 12 Claimants passed away and were succeeded as parties by their estates, 
consisting of family members. Also, four Claimants were omitted by error from the original list (Nos. 413, 626 and 
627), three Claimants had duplicate entries (Nos. 75, 456 and 481), one Claimant was inadvertently listed as two with 
separate names (Claimant No. 160, ) and one Claimant was originally listed but later 
not included (Claimant No. 514, ).  The number of Claimants provided by the Claimants at the 
Hearing – 969 -- does not correspond to Annex A (revised, version 2) of their Rejoinder on Jurisdiction, on which the 
information was based. Annex A (revised, version 2) lists 958 Claimants, including two whose claims were withdrawn 
(see infra fn. 4). The final number of Claimants excluding the two whose claims were withdrawn is thus 956. The full 
list of Claimants is appended to this Decision as Annex I. 
4 As noted later in this Decision, the claims of two of the Claimants, (Claimant No. 2) and  

 (Claimant No. 417) have been withdrawn because they did not meet the nationality requirements (see infra 
paras. 323, 326-328). 



  
 

2 
 

5. The Claimants are holders of certain financial instruments and bank deposits in Laiki Bank 

and Bank of Cyprus. In 2012-2013, the two banks incurred losses from their exposure to 

the Greek economic crisis. In March 2013, faced with an economic emergency, Cyprus 

reached an agreement with the EC, the ECB and the IMF (the “Troika”) for the adoption 

of an adjustment plan which led to the merger of Laiki Bank with the Bank of Cyprus and 

a bail-in of shareholders, bondholders and deposit holders of the Bank of Cyprus. The 

Claimants allege that the adoption of the so-called Plan B by the Government of Cyprus 

has resulted in a violation of its obligations towards their investments under the Cyprus-

Greece BIT and the Cyprus-BLEU BIT. 

II. PROCEDURAL HISTORY  

6. On September 25, 2015, ICSID received a request for arbitration of the same date from 

 and 676 other requesting parties against Cyprus.  

7. On November 18, 2015, ICSID received an amended request for arbitration withdrawing 

some of the requesting parties that had dual Greek and Cypriot nationalities and adding 

other requesting parties (the “Request”). The requesting parties were 947 Greek natural 

persons, six companies incorporated in Greece, and one company incorporated in 

Luxembourg.5  

8. On December 17, 2015, the Secretary-General of ICSID registered the Request in 

accordance with Article 36(3) of the ICSID Convention and notified the Parties of the 

registration. In the Notice of Registration, the Secretary-General invited the Parties to 

proceed to constitute an arbitral tribunal as soon as possible in accordance with Rule 7(d) 

of ICSID’s Rules of Procedure for the Institution of Conciliation and Arbitration 

Proceedings. 

9. On March 4, 2016, the Claimants requested that the Tribunal be constituted in accordance 

with Article 37(2)(b) of the ICSID Convention. Accordingly, by letter of March 7, 2016, 

ICSID informed the Parties that the Tribunal would consist of three arbitrators, one 

                                                           
5 A list of the Claimants was attached to the registration papers and published on ICSID’s website. 
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arbitrator appointed by each party and the third, who shall be the President of the Tribunal, 

appointed by agreement of the Parties.  

10. On March 19, 2016, following appointment by the Claimants, Francisco Orrego Vicuña, 

a national of Chile, accepted his appointment as arbitrator.  

11. On April 3, 2016, following appointment by the Respondent, Marcelo G. Kohen, a 

national of Argentina, accepted his appointment as arbitrator.  

12. By letter of August 26, 2016, the Claimants informed ICSID that the Parties were unable 

to reach agreement on the President of the Tribunal and requested that the Chairman of 

the ICSID Administrative Council (the “Chairman”) appoint the President of the Tribunal 

in this case, pursuant to Article 38 of the ICSID Convention and ICSID Arbitration Rule 

4.   

13. Following an unsuccessful ballot process, ICSID informed the Parties, by letter of 

September 21, 2016, of its intention to propose the appointment of Prof. Donald M. 

McRae, a national of Canada and New Zealand, as the President of the Tribunal. Having 

received no objection from the Parties, the Chairman proceeded with the appointment of 

Prof. McRae.  

14. On September 28, 2016, in accordance with Rule 6(1) of the ICSID Rules of Procedure 

for Arbitration Proceedings (the “Arbitration Rules”), the Acting Secretary-General 

notified the Parties that all three arbitrators had accepted their appointments and that the 

Tribunal was therefore deemed to have been constituted on that date. Ms. Martina Polasek 

was designated to serve as Secretary of the Tribunal.   

15. In accordance with ICSID Arbitration Rule 13(1), the Tribunal held a first session with 

the Parties on November 30, 2016 by teleconference.  

16. Following the first session, on December 6, 2016, the Tribunal issued Procedural Order 

No. 1 recording the agreement of the Parties on procedural matters and the Tribunal’s 

decisions. Procedural Order No. 1 provided, inter alia, that the applicable arbitration rules 

are those in force as of April 10, 2006, that the procedural language of the arbitration is 
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English, and that the place of proceedings is Washington, DC. Procedural Order No. 1 

also set out the agreed procedural schedule for submissions concerning the Respondent’s 

request for bifurcation of proceedings. 

17. In accordance with Procedural Order No. 1, the Respondent submitted its Notification of 

Jurisdictional Objections and Request for Bifurcation and Document Production on 

December 9, 2016 (accompanied by Annexes I and II, Exhibit R-0001 and Legal 

Authorities RL-0001 through RL-0014). 

18. On January 12, 2017, the Claimants submitted their Response to the Respondent’s 

Notification of Jurisdictional Objections and Request for Bifurcation and Document 

Production (accompanied by Annexes A and B and Legal Authorities CL-0001 through 

CL-0011). 

19. A second session concerning bifurcation and other procedural matters was held in London 

on January 24, 2017.  

20. On February 13, 2017, the Tribunal issued Procedural Order No. 2. In accordance with 

Article 41(2) of the ICSID Convention and Arbitration Rule 41(4), the Tribunal, inter alia; 

(i) directed the Claimants to file their Memorial on the Merits in accordance with the 

schedule in Annex 1; (ii) decided to bifurcate the proceedings after the filing of the 

Claimants’ Memorial; and (iii) directed the Parties to file their written pleadings on 

jurisdiction and admissibility in accordance with the schedule in Annex 1.  

21. On September 27, 2017, the Claimants requested a modification of the Tribunal’s 

Procedural Order No. 1, paragraph 16.1, seeking to file their Memorial on the Merits 

without quantification of their moral damages. Following the Parties’ submissions on this 

request, in Procedural Order No. 3 dated October 19, 2017, the Tribunal confirmed its 

Procedural Orders Nos. 1 and 2 and directed the Claimants to file a Memorial on Merits 

including all damages.   
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22. In accordance with Procedural Order No. 2, the Claimants filed their Memorial on the 

Merits (“Cl. Mem. Merits”) on December 15, 2017.6 

23. On January 30, 2018, the Respondent requested that the Tribunal direct the Claimants to 

provide certain spreadsheets used in one of the expert reports, to understand the expert’s 

methodology and the manner in which damages were calculated. Following the Parties’ 

submissions on this matter, in Procedural Order No. 4 dated February 9, 2018, the Tribunal 

ordered the Claimants to produce to the Respondent certain material relied on in the 

relevant expert report. 

24. On March 16, 2018, the Respondent filed its Memorial on Jurisdiction (“Resp. Mem. 

Jur.”).7 

25. On June 1, 2018, the Claimants filed their Counter-Memorial on Jurisdiction, a modified 

version of which was filed on June 6, 2018 (“Cl. C-Mem. Jur.”).8 

26. On July 27, 2018, the Respondent filed its Reply on Jurisdiction (“Resp. Rep. Jur.”).9 

27. On September 7, 2018, the Claimants filed their Rejoinder on Jurisdiction (“Cl. Rej. 

Jur.”).10 

                                                           
6 Cl. Mem. Merits was accompanied by Annex A, Witness Statement of , Witness Statement of 

, Witness Statement of , Witness Statement of , Witness 
Statement of  Witness Statement of , 
Witness Statement of , Witness Statement of E , Witness Statement of  

, Witness Statement of , Witness Statement of , Witness 
Statement of , Witness Statement of , Witness Statement of , 
Witness Statement of  Witness Statement of , Witness Statement of  

, Witness Statement of  Witness Statement of , 
Expert Opinion of Emilios Avgouleas, Expert Opinion of George Z. Georgiou, Expert Opinion of Alecos Markides, 
Expert Opinion of Costas Xiouros, Exhibits C-0001 through C-0195, and Legal Authorities CL-0012 through CL-
0145. 
7 Resp. Mem. Jur. was accompanied by Exhibits R-0002 through R-0218 and Legal Authorities RL-0015 through RL-
0140. 
8 Cl. C-Mem. Jur. was accompanied by Revised Annex A, Witness Statement of  
Witness Statement of , Exhibits C-0196 through C-0211 and Legal Authorities CL-0146 through CL-
0231. 
9 Resp. Rep. Jur. was accompanied by Exhibits R-0219 through R-0226 and Legal Authorities RL-0141 through RL-
0184. 
10 Cl. Rej. Jur. was accompanied by Witness Statement of , Witness Statement of  

, Annex A (Revised, version 2), Exhibits listed in the Index of Claimants’ Database Exhibits, Exhibits 
C-0212 through C-0214 and Legal Authorities CL-0232 through CL-0273. 
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28. On September 13, 2018, the European Commission (the “Commission” or “EC”) filed an 

application for leave to intervene as a non-disputing party in the proceedings, pursuant to 

Rule 37(2) of the Arbitration Rules (the “EC Application”). The Commission sought leave 

to file a written submission regarding the Tribunal’s jurisdiction under the Greek-Cyprus 

BIT and the judgment of the Court of Justice of the European Union in Slowakische 

Republik v. Achmea BV, Case C-284/16, EU:C:2018:158 (“Achmea” or “Achmea 

Ruling”)11, and regarding the effect of any eventual award compensating the Claimants 

under EU State aid rules.  

29. On September 13, 2018, ICSID transmitted the EC Application to the Tribunal and, on 

September 14, to the Parties, inviting them to file their comments by September 19, 2018, 

and any reply comments by September 21, 2018. 

30. On September 17, 2018, the Claimants sought an extension of the time to respond to the 

EC Application until October 3, 2018, with replies due on October 10, 2018. The Tribunal 

granted the request on September 19, 2018. On the same date, shortly before the 

Tribunal’s communication extending the time limit for observations, the Respondent filed 

its comments on the EC Application.  

31. The Respondent urged the Tribunal to grant the EC Application. It suggested that the 

Commission be allowed to file its written submission before the hearing on jurisdiction 

and that it could attend the hearing and answer any questions from the Tribunal at the 

hearing. Alternatively, the Commission could make a written submission on the 

implications of Achmea after the hearing on jurisdiction and the parties could file written 

responses. 

32. On September 21, 2018, due to health reasons of one of the arbitrators, the hearing on 

jurisdiction scheduled on October 18 and 19, 2018 was postponed. Subsequently, on 

September 27, 2018, the Claimants requested a further extension of time to comment on 

                                                           
11 RL-0015, Judgement of the Court of Justice of the European Union, delivered on March 6, 2018, Achmea, C-284/16, 
EU:C:2018:158. 
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the EC Application. The Respondent did not object and the Tribunal therefore approved 

the extension until October 24, 2018, and October 31, 2018 for the Parties’ replies. 

33. On October 2, 2018, ICSID informed the Parties of the passing away of Professor 

Francisco Orrego Vicuña. In accordance with Arbitration Rule 10(2), the proceeding was 

suspended until the vacancy was filled. 

34. By letter of November 7, 2018, the Claimants notified ICSID that they appointed Mr. 

Alejandro Escobar, a national of Chile and the United States, as arbitrator pursuant to 

Arbitration Rule 11(1). 

35. On November 9, 2018, ICSID informed the Parties that Mr. Alejandro Escobar had 

accepted his appointment and the vacancy on the Tribunal had been filled.  In accordance 

with Arbitration Rule 12, the proceeding resumed on the same date. 

36. By letter of November 12, 2018, the Tribunal invited the Claimants to file their 

observations on the EC Application by December 14, 2018 and the Parties to file their 

simultaneous responses by December 21, 2018. 

37. On December 14, 2018, the Claimants filed their observations. They did not object to the 

Commission’s intervention with regard to the question whether the intra-EU BITs at issue 

in this case are contrary to EU law, so long as such intervention did not disrupt the 

proceeding or unduly burden or unfairly prejudice the Claimants. However, they opposed 

the intervention with regard to the issue of provision of State aid (the legal consequences 

of any compensation awarded to the Claimants). The Claimants found the issue of State 

aid irrelevant “because it is based on the EC’s apparent misconception that the Claimants 

include Laiki Bank shareholders.” They were of the view that the request to intervene on 

this point did not meet the requirements of Arbitration Rule 37. 

38. On December 21, 2018, the Respondent filed a response. The Respondent agreed that the 

Commission’s submission should be concerned with addressing the intra-EU BIT 

jurisdictional question at this stage of the proceeding, rather than with questions of 

substance.  
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39. On December 21, 2018, the Claimants informed the Tribunal that they had sufficiently 

stated their position regarding the EC Application and would not submit a further 

response. 

40. In Procedural Order No. 5 dated January 9, 2019, the Tribunal granted leave to the EC to 

file a written submission regarding the intra-EU BIT jurisdictional issue, excepting certain 

arguments of substance concerning State aid with regard to the legal consequences of any 

eventual award compensating the Claimants. The written submission was to be limited to 

20 pages and was to be filed within 15 days after receipt by the EC of the Parties’ main 

pleadings relating to the intra-EU jurisdictional issue (without any supporting documents).  

41. After consultation with the parties, by letter of January 18, 2019, the Tribunal confirmed 

that the Hearing on Jurisdiction (the “Hearing”) would be held in Washington, DC on May 

17 and 18, 2019, with May 19 in reserve.  

42. In accordance with Procedural Order No. 5, the Commission filed an amicus curiae brief 

on February 13, 2019 (accompanied by Annexes EC-1 through EC-29). 

43. On February 28, 2019, each party filed observations on the non-disputing party’s written 

submission.12  

44. On March 7, 2019, each party filed a response to the other party’s observations on the 

non-disputing party’s written submission.13  

45. On April 12, 2019, the Tribunal held a pre-hearing organizational meeting with the Parties 

by telephone conference. 

46. On April 17, 2019, the Tribunal issued Procedural Order No. 6 concerning the 

organization of the Hearing. 

                                                           
12 Claimants’ observations were accompanied by Legal Authorities CL-0274 through CL-0285. The Respondent’s 
observations were accompanied by Legal Authorities RL-0185 through RL-0204. 
13 Respondent’s response was accompanied by Legal Authority RL-0205. 
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47. The Hearing was held in Washington DC on May 17 and 18, 2019. The following persons 

were present: 

Tribunal:  

Professor Donald M. McRae President  
Mr. Alejandro Escobar Arbitrator 
Professor Marcelo G. Kohen Arbitrator 

 

ICSID Secretariat:  

Ms. Martina Polasek Secretary of the Tribunal 

For the Claimants: 

Mr. Stephen Fietta Fietta LLP 
Mr. Ashique Rahman Fietta LLP 
Ms. Oonagh Sands Fietta LLP 
Mr. Olav Haazen Grant & Eisenhofer P.A. 
Ms. Caitlin Moyna Grant & Eisenhofer P.A. 
Ms. Alice Cho Lee Grant & Eisenhofer P.A. 
Mr. George Martsekis Grant & Eisenhofer P.A. 
Mr. Toby Saviano Grant & Eisenhofer P.A. 
Ms. Stephanie Johnson Grant & Eisenhofer P.A. 
Mr. Geoffrey Jarvis Kessler Topaz Meltzer & Check, LLP 
Mr. Ioannis Kyriakopoulos Kyros Law Offices 
Ms. Maria Skiadioti Kyros Law Offices 

 Claimant 
 Claimant 

 Claimant 
   

 Claimant 
    

 Claimant 
  

 

For the Respondent: 

Mr. Mark H. O’Donoghue Curtis, Mallet-Prevost, Colt & Mosle LLP 
Mr. Peter M. Wolrich Curtis, Mallet-Prevost, Colt & Mosle LLP 
Mr. Justin M. Jacinto Curtis, Mallet-Prevost, Colt & Mosle LLP 
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Mr. Guillermo A. Ulke Curtis, Mallet-Prevost, Colt & Mosle LLP 
Ms. Luciana Ricart Curtis, Mallet-Prevost, Colt & Mosle LLP 
Mr. William Hampson Curtis, Mallet-Prevost, Colt & Mosle LLP 
Ms. Sena Tsikata Curtis, Mallet-Prevost, Colt & Mosle LLP 
Mr. Odysseas E. Stergianopoulos Curtis, Mallet-Prevost, Colt & Mosle LLP 
Ms. Madeline Murphy Curtis, Mallet-Prevost, Colt & Mosle LLP 
Ms. Bailey Ellicott Curtis, Mallet-Prevost, Colt & Mosle LLP 
Mr. Marvin Alexis Curtis, Mallet-Prevost, Colt & Mosle LLP 
Mr. Joshua R. Krichman Curtis, Mallet-Prevost, Colt & Mosle LLP 
Ms. Elena Zachariadou Law Office of the Republic of Cyprus 
Ms. Mary-Ann Stavrinides Law Office of the Republic of Cyprus 
Ms. Avgi Chrysostomou Ministry of Finance of the Republic of Cyprus 
Mr. Michalis C. Stylianou Central Bank of Cyprus 
Mr. Maria S. Kettirou Central Bank of Cyprus 

 

Court Reporter: 

Ms. Michelle Kirkpatrick B&B Reporters 
 

48. The Parties filed joint errata to the Hearing transcript (Tr.) on June 18, 2019 and their 

submissions on costs on June 20, 2019. 

III. THE RESPONDENT’S POSITION 

49. The Respondent has made several arguments to the effect that the Tribunal does not have 

jurisdiction to hear the Claimants’ claims. The Respondent’s main jurisdictional 

objections are: (1) there is no consent to arbitration because EU law prevails over the BITs 

and rendered them inoperative as of the date of Cyprus’ accession to the EU; (2) multi-

party claims are inadmissible absent consent of the respondent; (3) consolidation of claims 

is not permissible; (4) the Claimants’ claims are indirect and do not qualify as investments 

within the scope of the BIT; (5) the Claimants’ investments are not qualifying investments 

under the BIT and the ICSID Convention; (6) the Claimants did not comply with the notice 

provisions under the BIT; (7) the Claimants made claims on behalf of investors not 

covered by the BIT; (8) Greek legal entities controlled by Cypriot nationals are not 

covered investors under the BIT and the ICSID Convention; and (9) the BIT’s fork-in-

the-road clause precludes Claimants from resorting to arbitration.  
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(1) Claimants’ claims should be dismissed as EU Law superseded the intra-EU BITs 

rendering them inoperative upon Cyprus’ accession to the EU 

50. The Respondent submits that the arbitration clauses in Article 9 of the Cyprus-Greece BIT 

and Article 10 of the Cyprus-BLEU BIT and all claims that the Claimants assert through 

these provisions are incompatible with EU law in four respects. First, they are 

incompatible with Articles 267 and 344 of the Treaty on the Functioning of the European 

Union (the “TFEU”), as decided by the Court of Justice of the European Union (the 

“CJEU”) in Achmea. Second, the arbitration clauses in the BITs are terminated as a result 

of the application of Articles 59 and 30(3) of the VCLT. Third, the intra-EU BITs overlap 

and are incompatible with the EU Treaties. Fourth, the adjudication of the claims violates 

the exclusive competence of the EU institutional bodies to supervise the capital transfer 

and EU Bank Recovery and Resolution Directive (“BRRD”).   

51. According to the Respondent, because EU law supersedes intra-EU BITs, the Contracting 

Parties’ offer to consent to ICSID arbitration in the BIT became inapplicable when the 

Republic of Cyprus acceded to the European Union on May 1, 2004. Therefore, the 

Respondent concludes that this Tribunal and ICSID do not have jurisdiction over the 

dispute.  

(a) The CJEU has established that Articles 267 and 344 TFEU preclude the dispute 

resolution clauses of intra-EU BITs 

 

52. The Respondent urges this Tribunal to follow the Achmea Ruling which held that: 

Articles 267 and 344 TFEU must be interpreted as precluding a 
provision in an international agreement concluded between Member 
States, such as Article 8 of the Agreement on encouragement and 
reciprocal protection of investments between the Kingdom of the 
Netherlands and the Czech and Slovak Federative Republic, under 
which an investor from one of those Member States may, in the event 
of a dispute concerning investments in the other Member State, bring 
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proceedings against the latter Member State before an arbitral tribunal 
whose jurisdiction that Member State has undertaken to accept.14 

 
53. According to the Respondent, the CJEU has thus established that Articles 267 and 344 of 

the TFEU preclude the operability of dispute resolution clauses providing for investor-

state arbitration in intra-EU BITs.15 The EU Treaty provisions cited provide that the CJEU 

has the final and authoritative word on the meaning of whether there is incompatibility 

between the BITs and EU Treaties. Additionally, the preliminary reference procedure 

under Article 267 of the TFEU allows the CJEU to answer the questions referred but does 

not provide the CJEU with jurisdiction to apply EU law to the case itself. As a result, 

questions of EU law that tribunals may have to address are not guaranteed to be heard by 

the CJEU. This ultimately threatens the uniform and effective interpretation and 

application of EU law in violation of the principle of sincere cooperation under Article 

4(3) of the TEU and Article 344 of the TFEU. 

54. According to the Respondent, the January 2019 Declarations of EU Member States affirm 

the overall importance of the Achmea Ruling as an “authoritative determination of the 

ineffectiveness of intra-EU BITs as a matter of international law.”16 The Declarations are 

subsequent agreements on the interpretation and application of the EU Treaties and intra-

EU BITs under Article 31(3)(a) VCLT and a form of authentic interpretation and 

application of treaties under international law. 17  The Joint Information Note issued by 

the Hellenic Republic and Cyprus is a further step implementing the consequences of 

Achmea pursuant to the Declarations.18  No further formality was necessary in this respect 

as subsequent agreements can take a variety of forms and can be both formal and informal.  

(b) Conflict of Treaties 

 

55. The Respondent submits that intra-EU BITs have been superseded through the application 

of international law rules on resolving treaty conflicts. The Respondent argues that EU 

                                                           
14 Achmea Ruling, para. 31. 
15 Resp. Mem. Jur., para. 301. 
16 Tr. Day 1, p. 42. See Annex EC-02. 
17 Tr. Day 1, p. 43. 
18 Tr. Day 1, p. 44. See RL-0206. 
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law prevails over conflicting provisions of the BIT pursuant to several conflict rules: (i) 

Articles 59 and 30(3) of the VCLT; and (ii) Article 351 of the TFEU relating to pre-

existing treaties.  

56. The Respondent argues that upon application of Articles 59 and 30 of the VCLT, it must 

be ascertained whether: (i) the successive treaties relate to the same subject matter; and 

(ii) whether there is incompatibility under the subjective or objective test. 19  Article 59(1) 

of the VCLT will then operate to terminate the earlier treaty. On the first step, the 

Respondent argues that the successive treaties govern the same subject matter. On the 

second step, the Respondent argues that the objective test – whether “the provisions of the 

later treaty are so far incompatible with those of the earlier one that the two treaties are 

not capable of being applied at the same time”20 – is satisfied.21 Specifically, the 

incompatibility between the treaties demonstrates that parties intended for EU Treaties to 

govern intra-EU investments, and that Cyprus and Greece have confirmed that intra-EU 

investment protection is governed by the EU Treaties, especially relating to dispute 

resolution.22 

57. The Respondent further argues that pre-existing treaties between Member States cannot 

prevail over EU law as evinced by the limited grandfathering provision in Article 351 of 

the TFEU.23 Specifically, Article 351 TFEU enables continued validity of those treaties 

which were concluded between a Member State and a non-Member State prior to the 

Member State’s accession to the EU.24 However, upon the Respondent’s accession to the 

EU, the intra-EU BITs were transformed… into an international treaty between two EU 

Member States, rendering them ineligible for the grandfathering protection in Article 351 

                                                           
19 Resp. Mem. Jur., paras. 306-308. 
20 VCLT, Art 59(1)(b), CL-0051. 
21 Resp. Mem. Jur., p. 159, footnote 570.  
22 Ibid. 
23 Resp. Mem. Jur., paras. 309-310; Resp. Rep. Jur., paras. 84-86. 
24 TFEU, Art. 351, RL-0020 (“The rights and obligations arising from agreements concluded before 1 January 1958 
or, for acceding States, before the date of their accession, between one or more Member States on the one hand, and 
one or more third countries on the other, shall not be affected by the provisions of the Treaties. To the extent that such 
agreements are not compatible with the Treaties, the Member State or States concerned shall take all appropriate steps 
to eliminate the incompatibilities established. Member States shall, where necessary, assist each other to this end and 
shall, where appropriate, adopt a common attitude.”). 
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TFEU.”25 The Respondent relies on the Electrabel v. Hungary award, which reasoned that 

the pre-existing inconsistent treaty rights of EU Member States are precluded, and that if  

the ECT and EU law remained incompatible “EU law would prevail over the ECT’s 

substantive protections...”26  

(c) Incompatibility between EU Treaties and Intra-EU BITs 

 

58. According to the Respondent, the intra-EU BITs overlap with EU Law and are 

incompatible with the EU Treaties. The Respondent submits that incompatibility is due to 

(i) the intra-EU BITs’ investment protection provisions being replaced by the EU Treaties; 

(ii) the discriminatory treatment of nationals of different EU Member States resulting from 

the intra-EU BITs and (iii) the incompatibility of the intra-EU BITs’ arbitration clause 

with the EU’s institutional and judicial framework. The Respondent argues that the 

Claimants’ case demonstrates this incompatibility. 

59. The Respondent primarily argues that upon Member States’ accession to the EU, 

investments subject to the host State’s laws transform into intra-EU investments regulated 

by EU law.27 Thus, the EU Treaties replace the intra-EU BITs’ investment protection 

provisions, through the application of Articles 59 and 30 of the VCLT. 

60. The second reason for incompatibility as argued by the Respondent is that the intra-EU 

BITs result in discriminatory treatment of nationals of different EU Member States. The 

Respondent argues that the intra-EU BIT provisions violate the TFEU’s prohibition 

against discrimination on the basis of nationality, including substantive rights and the right 

to arbitrate, as it grants selective benefits to investors under these treaties.28 The 

Respondent contends that jurisprudential discussions on this issue are inadequate, and 

                                                           
25 Resp. Mem. Jur., para. 309. 
26 Electrabel S.A. v. Hungary (ICSID Case No. ARB/07/19), Award, November 25, 2015, para. 4.189, CL-0085 
(“Electrabel v. Hungary” or “Electrabel”).  
27 Resp. Mem. Jur., para. 316. 
28 Resp. Mem. Jur., paras. 330-331. 
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refers to the  pronouncements made by EU Member States that intra-EU BITs contravene 

the non-discrimination principle.29 

61. The third reason for incompatibility is that the arbitration clause in the intra-EU BIT is 

incompatible with the EU’s institutional and judicial framework. The Respondent relies 

on the Achmea Ruling which reasoned that Articles 267 and 344 of the TFEU preclude 

the dispute resolution clauses of intra-EU BITs because the clauses permit dispute 

resolution outside the EU system and thus undermine the autonomy of EU law, contrary 

to the foundation principles of the European Union.30  

62. According to the Respondent, the Claimants’ case demonstrates this incompatibility.  The 

TFEU contains detailed provisions which pertain to capital transfer restriction, “with 

direct effect”31 and are inconsistent with the terms of the Cyprus-Greece BIT and Article 

5 of the Cyprus-BLEU BIT. This is because Chapter 4 of the TFEU establishes a general 

ban on transfer restrictions and pursuant to Article 344 of the TFEU, the interpretation or 

application of such provisions is subject to the EU courts’ exclusive jurisdiction.32 

Accordingly, for the purposes of Article 59 of the VCLT, the TFEU constitutes a 

successive treaty to the BITs relating to the same subject matter (transfer restrictions). The 

Respondent submits that the alternative condition in Article 59(1)(b) of the VCLT is 

satisfied; a clear incompatibility is evinced between the two treaties as “the BITs exclude 

transfer restrictions without specifying that States may adopt restrictions in certain 

circumstances…”33 

63. Additionally, the Respondent submits that the Claimants’ claims conflict with the EU 

Bank Recovery and Resolution Directive (BRRD), which is EU law. The Claimants’ 

reliance on intra-EU BITs to challenge the resolution measures’ validity reaffirms the 

incompatibility between the BITs and the EU Treaties.34 The BRRD is deemed to be a 

                                                           
29 Resp. Mem. Jur., paras. 332-337. 
30 Resp. Mem. Jur., paras. 338-341; Achmea Ruling, paras. 32, 55, 58-60. 
31 Skatteverket v. A, Judgment, December 18, 2007, ECLI:EU:C:2007:804, para. 21, RL-0060. 
32 TFEU, Art. 344, RL-0020: “Member States undertake not to submit a dispute concerning the interpretation or 
application of the Treaties to any method of settlement other than those provided for therein.” 
33 Resp. Mem. Jur., paras. 351-352. 
34 Resp. Mem. Jur., paras. 353-358; Resp. Rep. Jur., paras. 127-130. 
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collective EU effort where the resolution, regulatory powers and bail-in powers fall within 

the purview of the EU law and institutions.  

(2) Claimants have initiated a mass claims proceeding which is outside this Tribunal’s 
jurisdiction and is inadmissible  

 
64. The Respondent argues that it did not consent to an arbitration brought by a group of 

investors under the ICSID Convention or the BITs. The Respondent notes that these 

treaties use singular terms of “national” 35  and “investor” in the consent provisions36 and 

thus, the provisions do not extend to a group of investors.  This is further supported by 

other provisions, such as Article 27(1) of the ICSID Convention which uses “one of its 

nationals”, rather than “national”, indicating that consent was not intended to extend to 

arbitration brought by groups of investors. According to the Respondent, these terms 

should not be given an expansive interpretation37 and extending singular treaty terms to 

include the plural is not supported by other provisions of the Treaties, the travaux 

preparatoires, the Treaties’ context and purpose, or jurisprudence.38  

65. The Respondent critiques the Abaclat majority’s reasoning on how multiple claimants 

should be treated, and pointed out that it sidestepped the main objection and incorrectly 

found that jurisdiction ratione materiae over the subject matter could extend to 

jurisdiction over a collective mass claim.39 The Respondent also critiques the Ambiente 

majority ruling as erroneous, as that tribunal did not distinguish between multi-party 

proceedings and proceedings where consolidations or multi-party proceedings were 

agreed to.40 The Respondent argues that this proceeding involves a very large group of 

investors who are not homogenous, and thus, jurisdiction does not exist. 

                                                           
35 ICSID Convention, Art. 25(1). 
36 Cyprus-Greece BIT, Art. 9, R-0002; Cyprus-BLEU BIT, Art. 10(1), C-0016: Resp. Mem. Jur., paras. 365-369; 
Resp. Rep. Jur., paras. 142-145. 
37 Resp. Mem. Jur., paras. 366-369. 
38Resp. Mem. Jur., paras. 366-369; Resp. Rep. Jur., paras. 143-144. 
39 Resp. Mem. Jur., para. 380; Abaclat and others v. Argentine Republic (ICSID Case No. ARB/07/5), Decision on 
Jurisdiction and Admissibility, August 4, 2011, para. 490, RL-0001 (“Abaclat”).  
40 Resp. Rep. Jur., para. 147; Ambiente Ufficio S.p.A. and others v. Argentine Republic (ICSID Case No. ARB/08/9), 
Decision on Jurisdiction and Admissibility, February 8, 2013, RL-0002 (“Ambiente”). 
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66. The Respondent submits that the ICSID Convention and the BITs provide only for 

arbitration between two “parties” and the Claimants are not a single party.41 The 

Claimants are also not related but rather independent entities with distinct rights and 

interests, different types of assets acquired at different times, and have experienced 

different effects from the disputed measures.42 

67. The Respondent submits that there would be problems of enforceability when dealing with 

an award on costs against multiple claimants.43 If an award is enforced on a joint and 

several basis, there might be issues of inequality in how much is actually to be paid by 

each Claimant vis-à-vis the amount that each Claimant claims for. The alternative, a pro 

rata basis, would reaffirm the Respondent’s argument that the Claimants are not a single 

party. Further, there are procedural problems with multiple Claimants. For example, they 

might have inconsistent positions on annulment requests.44 

68. The Respondent submits that the Claimants’ claims do not constitute a single dispute for 

the purposes of the ICSID Convention and the BITs. The phrasing of the consent 

provisions in the ICSID Convention and the BITs suggest that only a single dispute can 

be brought to arbitration.45 This is supported by Alemanni, which concluded that treaty 

clauses in the ICSID Convention and the BITs “provide a mechanism for the settlement 

of individual disputes; they do not (absent either special agreement to that effect or 

joinder) provide a mechanism for the joint settlement of a collection of separate 

disputes.”46 On the present facts, the Respondent argues that the Claimants’ claims cannot 

constitute a ‘single dispute’. This is because the Claimants are bringing claims under two 

BITs, the claims concern two banks that were subject to differential treatment by the 

Respondent’s policies, the Claimants’ claims involve different assets that were subject to 

                                                           
41 Resp. Mem. Jur., paras. 384-385. 
42 Resp. Mem. Jur., para. 386; Cyprus-Greece BIT, Art 9, C-0001/R-0002; Cyprus-BLEU BIT, Art. 10, C-0016. 
43 Resp. Mem. Jur., para. 390. 
44 Resp. Mem. Jur., paras. 395-396. 
45 Resp. Mem. Jur., paras. 402-404. 
46 Giovanni Alemanni and others v. Argentine Republic (ICSID Case No. ARB/07/8), Decision on Jurisdiction and 
Admissibility, November 17, 2014, para. 292, RL-0003 (“Alemanni”). 



  
 

18 
 

different treatment by the Respondent’s alleged conduct, and all Claimants’ claims are 

based on specific facts.47  

69. According to the Respondent, the Claimants’ claims are not homogeneous and fall outside 

of the ICSID Convention and this Tribunal’s jurisdiction. The Respondent critiques the 

test by the majority in Abaclat that jurisdiction will exist where the claimants complain of 

“the same illegality which the Respondent is said to have committed against them all”, 

where they “have made identical prayers of relief”, and “claim that the factual background 

on the basis of which the Claimants seek to establish their claim is virtually the same for 

all Claimants.”48 However, even if adopted, the Respondent argues that the Claimants do 

not satisfy this test. This is because the Claimants have brought claims under two different 

BITs, the claims are based on events leading to breaches that are different for each 

Claimant, and not all Claimants were affected in the same way by the State’s alleged 

conduct. 

70. Finally, the Claimants’ claims are unmanageable due to their numerosity and diversity, 

and do not allow this ICSID arbitration to be conducted in a manner consistent with the 

ICSID Convention, Rules, and Respondent’s due process rights.49 The Claimants’ claims 

touch on distinct issues and a unique factual pattern that requires individualized attention 

of each claim.50  

71. There would be significant time, cost, and a “burdensome” prolonging of proceedings to 

address each individual’s claims and determine damages.51 The Respondent submits that 

it would require 60 weeks of hearing time to  address each individual claim raised.52 The 

Respondent also suggests that the Claimants’ claims would become unmanageable in the 

event of a division between the Claimants which stopped them from acting as a single 

party. For example, in the event that an award on the merits was issued in favor of the 

Claimants, only those of them who perceive the award to be beneficial would want to keep 

                                                           
47 Resp. Mem. Jur., paras. 411-426. 
48 Abaclat, paras. 539-543; Ambiente, para. 161; See however, Resp. Mem. Jur., paras. 427-429. 
49 Resp. Rep. Jur., para. 195. 
50 Resp. Mem. Jur., para. 433; Resp. Rep. Jur., para. 196. 
51 Resp. Mem. Jur., paras. 434-436; Resp. Rep. Jur., paras. 196-199; Tr., Day 1, pp. 123-124. 
52 Tr., Day 1, p. 122. 
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it and the others would want to seek an annulment and might file multiple annulment 

applications.53  

(3) Respondent has not consented to the consolidation of claims brought under 

multiple BITs  

72. The Respondent submits that the Claimants cannot unilaterally consolidate the claims 

brought under the Cyprus-Greece BIT and the Cyprus BLEU BIT without the 

Respondent’s consent. Without such consent, the Respondent argues that consolidation is 

invalid and results in a defective procedure.54 Absent consent, claims under each BIT must 

be submitted to separate arbitrations. According to the Respondent, the unilateral 

consolidation of the claims resulted in an “improper departure from a fundamental rule of 

procedure” as the Parties departed from the nationality requirement in each BIT.55 The 

Respondent asserts that the consolidation has compromised the constitution of the 

Tribunal because it has restricted the possibility to appoint nationals of both Luxembourg 

and Greece to the Tribunal. If the BITs were dealt with separately, this would not have 

occurred.56  

73. The Respondent relies on the London Commercial Court case of A v. B57 which overturned 

an LCIA award as claims under two contracts to a single arbitration were submitted 

without the consent by all parties.58 The Court found that arbitrations commenced under 

two different arbitration agreements are separate and distinct, and cannot be unilaterally 

consolidated.  

74. Therefore, the Respondent argues that the Claimants’ unilateral consolidation is invalid 

and leads to a defective procedure.  

                                                           
53 Tr., Day 1, p. 84.  
54 Resp. Mem. Jur., paras. 460-464. 
55 Resp. Mem. Jur., para. 462. 
56 Ibid. 
57 A v. B [2017] EWHC 3417 (Comm), RL-0072. 
58 Resp. Mem. Jur. at paras. 463-464; See also A v. B [2017] EWHC 3417 (Comm), para. 19, RL-0072. 
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(4) The Cyprus-Greece BIT does not cover indirect investments or indirect investors 

75. The Respondent submits that the Claimants’ claims based on “indirect investments” 

should be dismissed as the Cyprus-Greece BIT does not protect indirect investments. The 

BIT includes a limited definition of investment that does not expressly provide for the 

protection of indirect investments, whereas other BITs concluded by Cyprus and Greece 

do.59 Some of the Claimants base their claims on “assets held by Cypriot entities which 

they claim to own” or “assets held by legal entities of other States which they claim to 

own or are associated with in some other manner”, neither of which fall within the BIT’s 

limited definition.60 In the absence of express terms including indirect investments in 

BITs, they cannot be presumed to be covered, especially as the Contracting Parties have 

concluded other BITs expressly covering indirect investments.61 To take such an approach 

would contravene the verba aliquid operari debent principle as it would render the express 

references to indirect investments in treaties otiose.62 

76. The Respondent relies on the Poštová banka63 award where the Cyprus-Greece BIT was 

also at issue, to argue that the Cyprus-Greece BIT does not entitle shareholders of an entity 

to treat the latter’s investment as the shareholder’s own. 

77. The Respondent thus submits that 30 Claimants holding indirect investments should have 

their claims dismissed for lack of jurisdiction. These claims, according to the Respondent, 

involve assets held by legal entities registered in offshore jurisdictions and the Claimants 

do not satisfy the nationality requirements under the BITs.64  

                                                           
59 Resp. Mem. Jur., paras. 453-459; Resp. Rep. Jur., paras. 204-208. 
60 Resp. Mem. Jur., para. 452. 
61 Resp. Mem. Jur., para. 454. 
62 Ibid. 
63 Poštová banka, a.s. and ISTROKAPITAL SE v. Hellenic Republic (ICSID Case No. ARB/13/8), Award, April 9, 
2015, paras. 229-231, RL-0029 (“Poštová banka”). 
64 In a series of Claimant-specific objections, the Respondent contends that some assets are held by a company, 
“shares of which are owned by other intermediary companies or individuals, who in turn hold these shares as 
trustees for the named Claimants in their capacity as beneficial owners.” See Resp. Rep. Jur., para. 211. For other 
Claimants; assets are owned by intermediary companies in which Claimants only have a minority shareholding; 
and/or the Claimant in at least one claim has a limited connection to the company; and Claimant No. 221 does not 
appear to be the actual owner of the asset. See Resp. Rep. Jur., paras. 211-212, 217, 220. Moreover, for other claims, 
some Claimants are at best “beneficial owners of indirect investment vehicles or intermediary companies,” Resp. 
Rep. Jur., paras. 213-216. 
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(5) Claimants’ assets do not all qualify as investments under the ICSID Convention 

and the BITs  

78. The Respondent argues the Claimants’ investments do not qualify as such under both the 

ICSID Convention (as applied through the “Salini” test65) and the BITs. It argues that 

even if the Claimants’ holdings satisfy the requirements of each BIT as they constitute 

assets, bonds, and claims to money, they are still not investments as they do not fulfill the 

qualities inherent to an investment; namely, contribution of assets or money, a certain 

duration, and risk.66 

79. For example, the Claimants’ assets of (i) life insurance contracts associated with Laiki 

bonds and (ii) bonds issued by the U.K. entity, Egnatia Finance PLC, do not qualify as 

investments. 

80. The life insurance contracts in this case cannot be considered investments as the 

contractual relationship was between an individual Claimant and a Greek insurance 

providing company, CNP Zois S.A. Further, even if these contracts were deemed 

investments, they would be investments in Greece, not in Cyprus as Greek law governed 

the contractual obligations, the contracts were procured in Greece, and disputes arising 

out of the contracts were subject to Greek courts.67 Since the individual Claimants do not 

have an ownership interest in the contracts, as they do not own any Laiki bonds, the 

contracts fall outside of the BIT protection.68  

81. In any event, CNP Zois S.A., the Greek life insurance provider company, is a separate 

Claimant in this proceeding and “appears to be claiming with respect to the same losses 

on the Laiki bond with ISIN No. XS0468634539 that are claimed by the holders of the 

Life Insurance Contracts.”69 As such, double-recovery should not be allowed. In any 

event, the Claimants’ proposed “stream-of-commerce” test is irrelevant. Instead, if there 

                                                           
65 Resp. Mem. Jur., para. 483; Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco (ICSID Case No. 
ARB/00/4), Decision on Jurisdiction, July 16, 2001, RL-0114 (“Salini”). 
66 Resp. Mem. Jur., para. 485. 
67 Resp. Mem. Jur., paras. 489-490. 
68 Resp. Rep. Jur., paras. 261-264; Resp. Mem. Jur., para. 491, relying on Burimi SRL and Eagle Games SH.A v. 
Republic of Albania (ICSID Case No. ARB/11/18), Award, May 29, 2013, paras. 145-146, RL-0182. 
69 Resp. Mem. Jur., para. 491. 
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is no legal connection to the Respondent state, “factual economic connections between a 

claimant’s financial interests and actions by that State do not satisfy the requirement that 

investments be made in its territory.”70 

82. For the bonds with ISIN Nos. XS0427466817 and XS0449357754, the Respondent 

submits that these bonds were issued in the United Kingdom by a British company, 

Egnatia Finance PLC, not by Laiki.71 As Egnatia Finance PLC is an entity incorporated 

in England and Wales under English law, the bonds were issued in the United Kingdom, 

and any disputes arising are subject to English courts; as such, the bonds cannot be 

considered to be an investment in Cyprus.  

83. Finally, the Respondent argues that some Claimants may not have qualifying investments 

under the ICSID Convention and the relevant BITs as the deposits were held for a short 

term and were not long-term investments in Cyprus.72 

(6) Claimants that did not comply with the access requirements of the BITs must be 

excluded  

 
84. According to the Respondent, only 21 Claimants complied with the mandatory notice and 

waiting periods in the relevant BITs and thus, the other Claimants should be dismissed 

from this proceeding.73 

85. The Respondent argues that the six-month waiting period under Article 10(2) of the 

Cyprus-BLEU BIT74 was not satisfied and that the Tribunal is therefore deprived of 

jurisdiction, as held by various tribunals.75 According to the Respondent, the notice of 

dispute under the Cyprus-BLEU BIT was sent on 11 June 2015, and the Request for 

Arbitration which added the Luxembourg Claimant was filed on 18 November 2015, less 

                                                           
70 Resp. Rep. Jur., para. 267. 
71 Resp. Mem. Jur., para. 492; Resp. Rep. Jur., paras. 268-269. 
72 Resp. Mem. Jur., para. 494. 
73 Resp. Mem. Jur., paras. 465-476. 
74 “In the absence of an amicable settlement by direct agreement between the parties to the dispute or by conciliation 
through diplomatic channels within six months from the receipt of the notification, the dispute shall be submitted to 
international arbitration…”, C-0016. 
75 Resp. Mem. Jur., paras. 466-467. 
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than six months after the former was transmitted.76 Accordingly, the Luxembourg 

Claimant failed to observe the waiting period required under the BIT.  

86. The Claimants submitted dispute notifications for 21 Claimants, which shows that “they 

understood that the waiting and cooling-off periods in the BITs were mandatory” and 

cannot be ignored.77 This is consistent with the “the ordinary meaning to be given to the 

terms of the treaty in their context and in light of its object and purpose.”78 

87. Since some Claimants listed in the Request for Arbitration were not identified in the 

Notice of Dispute, these Claimants must be excluded from this Tribunal’s jurisdiction.79 

Not doing so, according to the Respondent, is contrary to the purpose of a proper notice 

of claim and the need for the State’s consent to arbitration.80 

(7) Nationals of Greece or Luxembourg are not entitled to bring claims for 

investments that belong to non-covered investors  

88. The Respondent argues that the Tribunal lacks jurisdiction to hear claims of Claimants 

that are not nationals of Greece or Luxembourg. At least two Claimants did not appear to 

satisfy these requirements. While Claimant No. 221 is designated as  

, the Respondent contends that the actual Claimant is a  company, 

 with an ambiguous shareholdership and with  being a 

mere director.81 In any event,  was only authorized to bring a claim on 

behalf of the Corporation relating to the Corporation’s losses before the notice of dispute 

was sent and thus, at the material time, there was no established investment.82 Further, 

according to the Respondent, the Claimants have not submitted any proof that  

was the holder of the bearer share certificate at the material time when the 

claim was initiated against the Respondent, or when the investments held by  

 were allegedly affected. Even if  is considered to be the owner of 

                                                           
76 Resp. Mem. Jur., para. 465. 
77 Resp. Rep. Jur., para. 234. 
78 VCLT, Art. 31(1), CL-0051; Resp. Rep. Jur., para. 235. 
79 Resp. Mem. Jur., paras. 469-476. 
80 Resp. Mem. Jur., paras. 472-475. 
81 Resp. Mem. Jur., para. 496; CD 221.1, , Corporate Documents; CD 221.1, 

, Proof of Nationality; CD 221.1,  
82 Resp. Mem. Jur., para. 496. 
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 the bonds are held by another U.K. entity and  is at 

best an owner of indirect investments.83 

89. The Respondent argues that Claimant No. 2, , also does not appear to 

be a Greek national, and that the Claimants have not tendered sufficient proof to establish 

that the nationality requirement has been satisfied.84 In any event, the  

structure appears to be organized under the Cypriot laws.85 The claims of Claimant No. 2 

have been withdrawn but  continues to be a Claimant.86  

(8) Greek legal entities controlled by Cypriot nationals are not entitled to bring claims  

 
90. The Respondent submits that this Tribunal lacks jurisdiction over the claims of Claimants 

No. 1 ( ) and No. 3 ( ) as they 

are Greek legal entities controlled by Cypriot nationals and thus, precluded from bringing 

their claims under the ICSID Convention and/or the Cyprus-Greece BIT.  

91. The Respondent observes that Claimant No. 1 and Claimant No. 3 are wholly-owned by 

a Cypriot company and thus are nationals of Cyprus that cannot bring a dispute under 

Article 25(1) of the ICSID Convention. Doing so would go against the provision of 

“dispute settlement between States and foreign investors” as held by academics and 

various tribunals.87 

(9) The Cyprus-Greece BIT’s fork-in-the-road clause precludes Claimants that 

brought the dispute to the Cypriot courts from resorting to arbitration  

  

92. The Respondent contends that Claimant No. 37 should not be permitted to resort to 

arbitration as the dispute has been submitted to Cypriot courts and is thereby precluded 

under Article 9(2) of the Cyprus-Greece BIT. The Respondent relies on the “Fundamental 

                                                           
83 Resp. Rep. Jur., paras. 272-274. 
84 Resp. Mem. Jur., para. 497. 
85 Ibid. Tr., Day 1, p. 296. 
86 Cl. C-Mem. Jur., para 244; Cl. C-Mem. Jur., para. 244, footnote 207; Tr. Day 1, p. 294; Resp. Rep. Jur., para. 270; 
Tr. Day 2, p. 438. 
87 Resp. Mem. Jur., paras. 500-504. 
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Basis” test, set forward by the tribunal in Pantechniki v. Albania and subsequent 

tribunals88, to ascertain whether the fork-in-the-road provision applies to Claimant No. 

37.89 

93. On the present facts, the Respondent notes that approximately 1,800 civil actions were 

brought before the Cypriot district courts against the Banks and Cypriot authorities 

relating to the deposits, and/or BOC/Laiki bonds. According to the Respondent, the claims 

brought by the Claimants in this proceeding relating to the alleged violation of BITs 

“would have the same ‘fundamental basis’ as the claim being made in the Cypriot courts 

by the Claimant as they “pursue ultimately the same purposes”90 which is the recovery of 

money deposited or held in bonds.91  

IV. THE CLAIMANTS’ POSITION 

94. The Claimants respond as follows to the Respondent’s jurisdictional objections: (1) the 

BITs’ arbitration provisions constitute valid bases for this Tribunal’s jurisdiction as 

international law governs this Tribunal’s jurisdiction and the BITs have not been 

terminated; (2) there has been no consolidation of claims under multiple BITs; (3) the 

multi-party claims are admissible and do not preclude this Tribunal’s jurisdiction;  (4) this 

                                                           
88 Pantechniki S.A. Contractors & Engineers (Greece) v. Republic of Albania, ICSID Case No. ARB/07/21, Award, 
dated July 30, 2009, paras 61-62, CL-0111(“Pantechniki”): 

[T]he relevant test is the one expressed by the America-Venezuela Mixed Commission in 
the Woodruff case (1903): whether or not “the fundamental basis of a claim” sought to be 
brought before the international forum is autonomous of claims to be heard elsewhere. . .. 
The key is to assess whether the same dispute has been submitted to both national and 
international fora. 
… 
The same facts can give rise to different legal claims. The similarity of prayers for relief 
does not necessarily bespeak an identity of causes of action. What I believe to be necessary 
is to determine whether claimed entitlements have the same normative source. But even 
this abstract statement may hardly be said to trace a bright line that would permit rapid 
decision. The frontiers between claimed entitlement are not always distinct. Each situation 
must be regarded with discernment. 

See also H&H Enterprises Investments, Inc. v. Arab Republic of Egypt (ICSID Case No. ARB/09/15), Excerpts of the 
Award, May 6, 2014, RL-0139; Supervision y Control S.A. v. Republic of Costa Rica (ICSID Case No. ARB/12/4), 
Award, January 18, 2017 (“Supervision”), paras. 315, 318 and 330, RL-0138. 
89 Resp. Mem. Jur., para. 508. 
90 Supervision, para. 318. 
91 Resp. Mem. Jur., para. 516. 
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Tribunal has jurisdiction over “indirect” investments; (5) all Claimants made covered 

investments in Cyprus and satisfied the requirements of the Convention and the BITs; (6) 

the notice provisions of the BITs offer no basis for the tribunal to decline to exercise its 

jurisdiction; (7) all Claimants made qualifying investments in Cyprus; (8) legal entities 

that are incorporated and have their seat in Greece are eligible to bring claims, regardless 

of the nationality of their shareholders; and (9) the Claimants have not violated the fork-

in-the-road provision.  

(1) The Intra-EU Law Objection: the BITs are in full force and effect and their 

arbitration provisions constitute valid bases for this Tribunal’s jurisdiction 

95. The Claimants refute the Respondent’s arguments on the intra-EU law objection on the 

following grounds. 

(a) International law, not EU Law, governs this Tribunal’s jurisdiction  

96. This Tribunal’s jurisdiction is derived from international law, not EU Law. The Claimants 

submit that the Achmea Ruling is not binding upon this Tribunal, relying on awards such 

as Marfin.92 The application of the Achmea Ruling is limited as the CJEU only 

pronounced itself on whether investor-state arbitration under the BIT in that particular 

case was precluded by EU law. No findings were made regarding the general compatibility 

of intra-EU BITs with EU law and whether all intra-EU BITs are superseded by EU law.93 

97. The Claimants submit that there is no general conflict rule or clause establishing the 

supremacy of EU law. Even if there were, it would not be applicable here as the 

jurisdiction of the Tribunal is governed by the ICSID Convention and the BIT. Further, 

upon applying international law, there is no requirement of deference to EU law or the 

CJEU’s case law, and Articles 267 and 344 of the TFEU and the CJEU’s decisions do not 

bind this Tribunal.94 This Tribunal’s jurisdiction is derived from international law, and 

                                                           
92 Marfin Investment Group Holdings S.A., Alexandros Bakatselos and others v. Republic of Cyprus (ICSID Case No. 
ARB/13/27), Award, July 26, 2018, CL-0264 (“Marfin” or “Marfin v. Cyprus”). 
93 Cl. Rej. Jur., paras. 62-63. 
94 Cl. C-Mem. Jur., para. 52. 
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specifically the arbitration agreements in the Cyprus-Greece and Cyprus-BLEU BITs.95 

Thus, EU law is irrelevant to jurisdiction. 

98. The Claimants submit that the Achmea Ruling did not terminate any BITs or make them 

inoperative.96 Achmea merely held that the BIT in that case was “not compatible” with 

EU law, not that termination of the BIT is required upon mention of incompatibility.97 

Even if Achmea was construed as effectuating the termination of the BIT at hand, the 

decision is to be confined to its facts and the present proceedings can be distinguished 

from Achmea.98 The Achmea Ruling has limited precedential effect as it is not an 

exposition of law applicable broadly to all types of intra-EU BITs.99  

(b) The BITs remain in full force 

99. First, the Claimants submit that the relevant BITs in this case remain in full force as they 

have not been terminated in accordance with their terms.100 No notice of termination or 

any steps towards termination were taken by the Respondent.101 However, even if the 

Respondent did terminate the BITs, the sunset clauses provide for a continued protection 

period for another 10 years, and thus, the BITs still remain in force at present.102  

100. Second, the Claimants submit that the Joint Information Note of 2019 reaffirms their 

stance that the BITs are still in force. According to the Claimants, the January 2019 

Declaration only seeks to commit Member States to make “best efforts” to terminate the 

intra-EU BITs by “no later than 6 December this year”. 103 The Claimants also submit that 

                                                           
95 Cl. C-Mem. Jur., para. 53. 
96 Cl. Rej. Jur., para. 63. 
97 Cl. C-Mem. Jur., para.70. 
98 Cl. C-Mem. Jur., paras. 71-73. 
99 Cl. C-Mem. Jur., paras. 74. 
100 Cl. C-Mem. Jur., paras. 64. 
101 Cl. C-Mem. Jur., paras. 65-68. 
102 Cyprus-BLEU BIT, Art. 13(1) provides: “This Agreement shall enter into force one month after the date of 
exchange of the instruments of ratification by the Contracting Parties. The Agreement shall remain in force for a 
period of ten years. Unless notice of termination is given by either Contracting Party at least six months before the 
expiry of its period of validity, this Agreement shall be tacitly extended for a further period of t[e]n years . . .”; Cyprus-
Greece BIT, Art. 12(1)-(2) provides: “1. This agreement shall enter into force one month after the exchange of the 
instruments of ratification. It shall remain in force for a period of ten years. 2. Unless notice of termination has been 
given by either Contracting Party at least six months before the date of its expiration, this Agreement shall be thereafter 
tacitly renewed for ten-year periods.”), C-0001; See also Cyprus-BLEU BIT, Art. 13(2); Cyprus-Greece BIT, Art 
12(2). 
103 Tr., Day 1, pp. 247-249.  
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the Respondent has failed to provide any evidence that the BITs were superseded as a 

result of Cyprus’ accession to the EU.  

101. Third, the Claimants submit that the CJEU did not terminate any BITs through the Achmea 

Ruling as the CJEU only held that the BIT on the factual matrix in that case was “not 

compatible” with EU law.104 Even if the Achmea Ruling is relied on for the 

incompatibility finding, the Tribunal should limit the CJEU’s findings to the facts of that 

case and should not extend it to other intra-EU BITs.105  

102. Fourth, the Claimants argue that the BITs have not been terminated pursuant to the Vienna 

Convention. In furtherance of this argument, the Claimants advance that Articles 59 and 

30 of the VCLT are inapplicable as: (i) the EU Treaties do not have the same subject 

matter as the BITs; (ii) the Contracting Parties did not intend for the EU Treaties to 

supersede their BITs; and (iii) the BITs and EU Treaties are not incompatible. 

Accordingly, the Claimants argue that the BITs have not been terminated and remain in 

force.  

103. As to the same subject matter, the Claimants dispute the legal standard for what constitutes 

the “same subject matter”, arguing that it is a high threshold and that the “topic or 

substance” “must relate to the same legal relationship.”106 The Claimants rely on a string 

of investment treaty jurisprudence which has held that EU Treaties and investment treaties 

do not relate to the same subject-matter, including the Marfin award.107 Further, the EU 

Treaties do not cover the full scope of the substantive protections in the intra-EU BITs,108 

e.g. with regard to fair and equitable treatment and expropriation.109 Any alleged overlap 

between the capital transfer provisions in the BITs and EU law is irrelevant as no such 

capital transfer claim has been made.110 

                                                           
104 Cl. C-Mem. Jur., paras. 69-70. 
105 Cl. C-Mem. Jur., paras. 71-73. 
106 Eureko B.V. v. The Slovak Republic, UNCITRAL, PCA Case No. 2008-13, Award on Jurisdiction, October 26, 
2010, paras. 258-259, RL-0026. 
107 Cl. C-Mem. Jur., para. 83, footnote 54; See also para. 84; Cl. Rej. Jur., para. 71, footnote 29, paras. 74-82. 
108 Cl. C-Mem. Jur., para. 84. 
109 Cl. Rej. Jur., paras. 75-77. 
110 Cl. C-Mem. Jur., para. 85. 
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104. The Claimants argue that the Contracting Parties to the BITs did not intend for the EU 

Treaties to supersede their BITs. The Respondent has not discharged its burden of proof 

in this respect. A series of awards demonstrates the contrary.111 Even if Parties to this 

proceeding have evinced their interpretation of how similar subject-matters are to be 

approached, Article 8 of the Cyprus-BLEU BIT and Article 10 of the Cyprus-Greece BIT 

evinces that subsequent treaty provisions would coexist, and not supersede, earlier 

treaties.112 The Respondent’s actions indicate that they themselves intended to give full 

effect to the existing BITs and did not consider them superseded.113 

105. Finally, the Claimants submit that the BITs are not so incompatible with the EU Treaties 

such that they cannot be applied in full under Articles 59(1)(b) and Article 30(3) of the 

VCLT, even if the “same subject matter” exists. The Claimants dispute the standard 

required under Article 59 of the VCLT, pointing out that “it must be impossible to 

reconcile two treaties in their application.”114 The Electrabel award does not support the 

Respondent’s position, as it affirmed that the substantive protections in Part III of the ECT 

and the TFEU are different, with the result that the treaties do not share the same subject-

matter.115 

106. Relying of Article 8 of the Cyprus-BLEU BIT and Article 10 of the Cyprus-Greece BIT, 

the Claimants contend that the BITs themselves provide for conflict resolution 

mechanisms, where the provision most favourable to foreign investors prevail. The 

Claimants argue that the protection of EU Member State investors under the BITs is not 

irreconcilable with the non-discrimination principle in Article 18 of the TFEU, as 

remedies such as granting others a similarly favorable position, or the ability for states to 

claim their rights akin to those protected under BITs, are available.116 Further, the BITs’ 

arbitration provisions are also not irreconcilable with the exclusive jurisdiction over the 

                                                           
111 Cl. C-Mem. Jur., paras. 88-90. 
112 Cl. C-Mem. Jur., paras. 93-94. 
113 Cl. C-Mem. Jur., paras. 95-96. 
114 Cl. C-Mem. Jur., paras. 97-98. 
115 Cl. Rej. Jur., para. 109. Electrabel, paras. 4.175-4.176, CL-0085. 
116 Cl. C-Mem. Jur., para. 99. 
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EU provided for in Articles 267 and 344 of the TFEU as this Tribunal need not pronounce 

on any EU law issue in order to make a decision on the BIT violations.117  

107. Finally, the Claimants also dispute the Respondent’s characterization of the BIT violations 

involving legislative acts and regulatory measures made relating to the “Troika” and 

Eurogroup’s bail-in conditions, and the purported conflict with the TFEU’s capital 

transfer provisions. The Claimants contest the relevance of the Troika to the EU law 

objections, whether the bail-in conditions were attributable to the Troika, and the timing 

of the BRRD in order to rebut the relevance of the capital transfer provisions.118  

108. Even if EU law is to be interpreted and applied in this proceeding, the Claimants argue 

that that does not render the treaties irreconcilable as a matter of international law. This is 

because this Tribunal is not bound by the “autonomy of the EU legal system” or the 

reasoning on Article 344 as pronounced in Achmea.119 

109. The Claimants maintain that no arbitral tribunal applying public international law rules 

has found that there is incompatibility between intra-EU BITs and the EU Treaties within 

the confines of Articles 59 and 30 of the VCLT.120 Hence, the Claimants submit that the 

BITs and EU Treaties are not incapable of simultaneous application. 

110. Even if Article 351 TFEU were to apply to intra-EU BITs, it would – at most – trigger a 

requirement that EU Member States terminate the BITs to “eliminate the 

incompatibilities” between the BITs and EU Law.121 

(2) Claimants’ multi-party claims are admissible and do not preclude jurisdiction  

111. The Claimants submitted at the Hearing that there are 969 Claimants with 617 separate 

claims.122 The change in the number of claimants during the proceeding is due to their 

                                                           
117 Cl. C-Mem. Jur., para.100. 
118 Cl. C-Mem. Jur., paras. 101-104. 
119 Cl. C-Mem. Jur., paras. 105-107. PL Holdings S.à.r.l. v. Republic of Poland, SCC Arbitration No. V 2014/163, 
Partial Award, June 24, 2017, CL-0113. 
120 Cl. Rej. Jur., paras. 108-111; See also Cl. C-Mem. Jur., paras. 108-112. 
121 Cl. Rej. Jur., para. 117. 
122 Tr., Day 1, p. 178. The correct number of Claimants according to Claimants’ Annex A (revised, version 2) is 956, 
see supra para. 2. 
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aging population, which has resulted in the passing away of 11 claimants since the 

registration of case.123 

112. The Claimants maintain that that the ICSID Convention and the BITs do not require a 

respondent to separately and expressly consent to a multi-party proceeding.  

113. The Claimants mainly rely on the Alemanni and Ambiente awards which do not preclude 

a plurality of claimants.124 They agree with the jurisdictional test in Alemanni and 

Funnekotter: jurisdiction will exist where the claimants have (i) proper nationality under 

the treaty; (ii) the subject-matter arises “directly out of an investment by the claimants in 

the territory of the Respondent” and (iii) claims were brought for conduct that occurred 

after the relevant BIT came into force.125  

114. Relying on a series of ICSID awards, the Claimants contend that no tribunal has required 

a separate and express consent by the Respondent State to commence an arbitration 

instituted by multiple claimants.126 The Abaclat award should be followed on how consent 

to multi-party proceeding with multiple claims should be treated.127 In any event, the 

Respondent has, in fact, consented to this multi-party proceeding as (i) the BITs can be 

interpreted to protect mass investments, such as bonds and deposits; (ii) the Respondent 

decided to fuel its economic development through its banking sector to attract 

investments, which inevitably involved smaller investments from numerous foreigners; 

(iii) the Respondent decided not to include a minimum claim threshold in the BITs; and 

(iv) the Respondent consented to multi-party proceeding in the same Cyprus-Greece BIT 

that was in issue in Marfin v. Cyprus.128 

                                                           
123 Annex A (revised, version 2) to Cl. Rej. Jur. indicates that there are 11 deacesed claimants, not 12 as stated by the 
Claimants at the Hearing; Tr, Day 1, p. 179.124 Cl. C-Mem. Jur., paras. 117-120. See also Alemanni and Ambiente. 
124 Cl. C-Mem. Jur., paras. 117-120. See also Alemanni and Ambiente. 
125 See also Cl. C-Mem. Jur., paras. 127-128; Bernardus Henricus Funnekotter and others v. Republic of Zimbabwe 
(ICSID Case No. ARB/05/6), Award, April 22, 2009, para. 95, CL-0182 (“Funnekotter”). 
126 Cl. C-Mem. Jur., paras. 123-127. 
127 Cl. Rej. Jur., paras. 135-138. 
128 Cl. Rej. Jur. at paras. 140-147. 
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115. Permitting this proceeding as a single dispute would also be consistent with the object and 

purpose of the ICSID Convention to provide a basis for investors to enforce their rights.129 

Neither the ICSID Convention nor the BITs limit arbitration to two-party disputes.130  

116. The Claimants submit that their claims are admissible if they are “sufficiently 

homogenous”131, or if “the necessary link among them exists in terms of the treaty claim 

they jointly submit in the present arbitration,”132 as decided in Abaclat and Ambiente. In 

this case, the Claimants’ claims are sufficiently linked and homogeneous:133 (i) the relief 

sought is similar as all Claimants seek full reparation from the Respondent; (ii) the losses 

suffered by Claimants are all sufficiently similar as all individuals lost investments that 

were placed in bonds or deposits at the Cypriot banks; (iii) the claims are based on the 

Respondent’s conduct pertaining to the 2013 bail-in measures which affected Laiki and 

the Bank of Cyprus; and (iv) all of the claims are based on the same BIT provisions (in 

both BITs relied upon) – protection against uncompensated expropriation and the right to 

fair and equitable treatment.134  

117. The claims also constitute a ‘single dispute’ under the Alemanni decision, as supported by 

their factual similarity. As held in Abaclat, “the specific circumstances surrounding 

individual purchases by Claimants of security entitlements are irrelevant.”135 Even if the 

difference of investment target made any difference, there can be groupings made of the 

claimants either by the Bank they invested in (Bank of Cyprus or Laiki), the amount of 

damages they claim (52% claim EUR100,000 and above) or the date they made their 

investment (97.6% made their investment prior to November 29, 2012).136 

118. The Claimants submit that this multi-party proceeding is manageable and can be 

conducted in a manner consistent with the ICSID Convention and the Arbitration Rules. 

According to the Claimants, if the arbitration was limited to a single dispute between two 

                                                           
129 Cl. C-Mem. Jur., paras. 129-132. 
130 Cl. C-Mem. Jur., paras. 133-135. 
131 Abaclat, para. 540. 
132 Ambiente, para. 161.  
133 Cl. C-Mem. Jur., paras. 136-151. 
134 Cl. C-Mem. Jur., paras. 138-150. 
135 Abaclat, para. 542. 
136 Cl. Rej. Jur., para. 132. 
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parties, it would lead to absurd consequences.137 It would in fact “equal a denial of 

justice,” as held in Abaclat.138 Moreover, individual proceedings would be hugely 

inefficient, cost-prohibitive and unmanageable within the ICSID system.139 It is more 

efficient for the Claimants to proceed together. For example, with regard to document 

production, it would avoid several hundred-fold identical productions by the Respondent, 

which would need to be repeated in each individual proceeding.140 As regards a potential 

award of costs in favor of the Respondent, the Claimants state that the Respondent’s 

prospect of recovering costs from the Claimants would be higher, and the costs of the 

proceeding would be lower. 

(3) There has been no consolidation of claims under multiple BITs 

119. The Claimants argue that this proceeding is not a consolidation of separate proceedings 

but instead a single multiparty proceeding. This characterization is supported by the 

Ambiente decision which distinguished between a single multiparty proceeding and a 

consolidation of separate proceedings.141 The tribunal in that case stated: 

Having concluded that the present dispute constitutes a multi-party 
proceeding, a further conceptual clarification is in place: A multi-
party proceeding can be the result of the initial submission of a 
certain number of separate individual arbitrations which are 
subsequently consolidated and joined with each other. There can be 
no doubt that such an ex post joinder or consolidation of proceedings 
is subject to a specific consent of the Parties. . . . 
 
The present dispute is not a case of consolidation of proceedings, 
however, but the original submission of a claim by a plurality of 
Claimants in one single ICSID proceeding. This appears to be 
conceded by the Respondent itself when it states in relation to the 
Abaclat case – which is analogous in this regard to the present dispute 
– that there “the claims were not filed on a separate basis and later 
aggregated, but were filed on an aggregate basis from the beginning, 
and may not be treated as individual claims.142 

 

                                                           
137 Cl. C-Mem. Jur., para. 121. 
138 Cl. Rej. Jur., para. 183. 
139 Cl. Rej Jur., para. 126. 
140 Cl. Rej. Jur., para. 185. 
141 Cl. Rej. Jur., para. 210. 
142 Ambiente, paras. 123-124. 
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120. The Claimants rely on a series of other ICSID decisions to argue that a single multi-party 

claim does not require “specific or additional consent.”143 Moreover, it is common for 

multiple claimants to initiate one arbitration under multiple BITs under the ICSID 

regime.144 The A v. B case relied on by the Respondent is irrelevant as it is not an ICSID 

case. 

(4) This Tribunal has jurisdiction over “indirect” investments 

 
121. The Claimants submit that sufficient information has been provided as to their qualifying 

“indirect” investments, and that these are protected also under the Cyprus-Greece BIT. 

The broad construction of Article 1.1 of that BIT145 extends to “indirect” investments.146 

Not only is this interpretation supported by the plain meaning of Article 1.1, but it also 

comports with the object and purpose of the Cyprus-Greece BIT.147  

122. The Claimants argue that the Poštová award is an outlier and erroneous148 and further 

critique the Berschader award, pointing instead to other lines of investor-state 

jurisprudence which extend the scope of investment to indirect investments even if not 

expressly stipulated in the definition.149 Even if Poštová is followed, the present facts are 

                                                           
143 Cl. Rej. Jur., para. 211; See Flughafen Zürich A.G. and Gestión e Ingeniería IDC S.A. v. Bolivarian Republic of 
Venezuela (ICSID Case No. ARB/10/19), Award, November 18, 2014, paras. 399-400, CL-0256 (“In reality, there is 
no consolidation of any kind; what has been produced is a joint claim brought by two Claimants, who had constituted 
a Consortium in Venezuela, and who claim that the same set of facts, attributable to Venezuela, has caused damage to 
their investment. The two Claimants agreed to act jointly in this arbitration . . . The consolidation in international 
arbitration consists of unifying in a single arbitration two or more proceedings initiated separately. In this arbitration 
from the beginning there was only one dispute that two Claimants filed against one Respondent - we are facing a 
multiplicity of plaintiffs, not a consolidation of proceedings.”). 
144 Cl. Rej. Jur., para. 212. 
145 “‘Investment’ means every kind of asset and in particular, though not exclusively, includes [etc.]”, C-0001. 
146 Cl. C-Mem. Jur., para. 173. 
147 Cl. C-Mem. Jur., paras. 175-179, 183. 
148 Cl. C-Mem. Jur., paras. 185-196. 
149 Cl. C-Mem. Jur., paras. 175-178; Cl. Rej. Jur., para. 193; See Tza Yap Shum v. Republic of Peru (ICSID Case No. 
ARB/07/6), Decision on Jurisdiction (Spanish), June 19, 2009, para. 101, CL-0229. Ioannis Kardassopoulos v. 
Georgia (ICSID Case No. ARB/05/18) (“Kardassopoulos”) was equally clear on this point. After noting the lack of 
express wording on whether an indirectly held asset was an “investment,” it quoted the tribunal in Siemens and held 
that: “the indirect ownership of shares by Claimant constitutes an ‘investment’ under the BIT and the ECT.” See 
Kardassopoulos, Decision on Jurisdiction, July 6, 2007, para. 124, CL-0201. 
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distinguished on the basis that “the Greek Claimants who own indirect investments in 

Cyprus clearly had a right to the assets held by their investment vehicles.”150 

123. Further, the Claimants argue that there is no basis to the Respondent’s specific allegations 

with regard to a small number of Claimants who hold “indirect” investments.  

 owned well before the dispute arose.151  also 

owned his Cypriot and Liberian holding companies before the dispute arose.152 With 

regard to  their investments are protected under the 

Cyprus-Greece BIT even though they were owned through “beneficial interests” in 

intermediary companies.153 Jurisdiction is not precluded when claimants who are 

shareholders own investments through a corporate chain, including multiple intermediary 

companies, even when the companies are incorporated in third states.154 Finally, there is 

no distinction between investments acquired through a majority or minority interest in a 

holding vehicle. Therefore, the investments owned by  and 

, who own minority shares in companies registered in Cyprus, which in 

turn hold assets in Bank of Cyprus and Laiki, are also covered by the Cyprus-Greece 

BIT.155 

(5) All Claimants made qualifying investments in Cyprus 

124. The Claimants argue that all bonds and deposit accounts that the Respondent expropriated 

are covered investments under both the ICSID Convention and the BITs.  

125. The bonds and deposits fall within the definitional scope of ‘investment’ expressly listed 

within the relevant BITs.156 The Claimants argue that the Salini test is not relevant in this 

case and that the Tribunal should primarily look to the BITs scope.157 However, even if 

                                                           
150 Cl. Rej. Jur., para. 198. 
151 Cl. Rej. Jur., para. 202. 
152 Cl. Rej. Jur., para. 203. 
153 Cl. Rej. Jur., para. 204, referring to Occidental Petroleum Corporation and Occidental Exploration and Production 
Company v. Republic of Ecuador (ICSID Case No. ARB/06/11), Decision on Annulment, November 2, 2015, para. 
259, CL-0269. 
154 Cl. Rej. Jur., paras. 206-209, referring to Yury Bogdanov v. Moldova, SCC Arbitration No. V114/2009, Final 
Arbitral Award, March 30, 2010, para. 67, CL-0231. 
155 Cl. Rej. Jur., para. 208. 
156 Cl. C-Mem. Jur., paras. 224-225. 
157 Cl. C-Mem. Jur., para. 226. 
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the Salini factors were to apply, the Claimants argue that the test would have been 

satisfied. In applying the test, the Tribunal should assess the factors holistically, as 

opposed to cumulatively. With regard to: (i) substantial commitment: the Claimants’ bond 

value and deposits were of substantial value, ranging from €100,000 to €50 million158; (ii) 

duration: while duration is one factor that is to be considered holistically, the investments 

individually do amount to a significant duration as the bonds issued under Laiki’s 

Programme had ten year terms, and other Claimants held deposits for a significant period 

of time; (iii) regularity of profit or return: the Claimants’ investments were for the purpose 

of deriving a profit or return on the investment to contribute to the Cyprus banking and 

financial sector; (iv) assumption of risk: the Claimants’ investments had significant 

operational risk due to the bank’s ability to pay interest; (v) contribution to development 

of Cyprus: assuming that this element is a relevant factor in the Salini test, the Claimants 

advance that their investments were part of Cyprus’ policy to attract investments to boost 

its position as an international center of finance.159 

126. The Claimants argue that the investments, including those comprising of life insurance 

contracts and bonds with ISIN Nos. XS0427466817 and XS0449357754, were made in 

Cyprus. This was the location where the benefits flowed, which is the relevant factor 

pursuant to the Ambiente award.160 Specifically, Ambiente held that “in order to identify 

in which State’s territory an investment was made, one has to determine the first State 

which benefits from this investment.” 

127. The Claimants submit that the bonds underlying the Life Insurance Contracts are covered 

investments as the indirect claims for the losses flowing from the Laiki bonds fall under 

the BITs’ broad definition of “investment.”161 Additionally, the bonds underlying the life 

insurance contract holders’ investments have a territorial nexus with Cyprus and the 

associated losses were a result of the bail-in, further connecting the investments to 

Cyprus.162  

                                                           
158 Cl. C-Mem. Jur., para. 228; Cl. Mem. Merits, para. 208. 
159 Cl. C-Mem. Jur., paras. 227-234. 
160 Cl. C-Mem. Jur., para. 237; Ambiente, para. 499; See also CL-0053. 
161 Cl. C-Mem. Jur., para. 239. 
162 Cl. C-Mem. Jur., para. 240. 
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128. Further, the bonds with ISIN Nos. XS0427466817 and XS0449357754 were investments 

in Cyprus. Even though the bonds were issued by an English company, governed by 

English law and were subject to the purview of English courts, a Cypriot company and in 

turn the Cypriot banking and financial sector was the beneficiary of the investment, and 

the purchasers of the bonds were cognizant of the transaction and risks associated with 

the investment.163  

(6) The notice provisions of the BITs offer no basis for the Tribunal to decline to 

exercise its jurisdiction  

  
129. The Claimants submit that the notice provisions in the applicable BITs were complied 

with through the multiple notices sent to the Respondent over a 16-month period detailing 

the proposed claims.164 No response was received by the Respondent. As such, the 

Claimants cited the futility exception in reserving their right to submit the dispute to 

international arbitration prior to the expiry of the cooling-off period.165 Further, the 

Claimants contend the legal basis of the Respondent’s argument that any claimants that 

were not identified six months in advance of the filing of arbitration proceedings do not 

have jurisdiction.166 

130. Additionally, the Claimants contend that notice/resolution provisions are non-

jurisdictional in nature, relying on a series of arbitral awards such as Biwater v. Tanzania, 

Bayindir v. Pakistan, and Société Générale v. Pakistan.167 Further, relying on a series of 

arbitral awards and academic commentaries, the Claimants argue that if settlement is 

                                                           
163 Cl. C-Mem. Jur., paras. 241-243.  
164 Cl. C-Mem. Jur., paras. 194-198. 
165 Cl. C-Mem. Jur., para. 198 (citing Letter from S. Fietta and G. Jarvis to H.E. President N. Anastasiades et al., 
October 20, 2015, p. 2, C-0127); Cl. Rej. Jur. paras. 219, 224. 
166 Cl. Rej. Jur., para. 220. 
167 Cl. C-Mem. Jur., paras. 204-206; Cl. Rej. Jur., para. 221; See Biwater Gauff (Tanzania) Ltd. v. Tanzania (ICSID 
Case No. ARB/05/22), Award, July 24, 2008, CL-0066; Bayindir Insaat Turzim Ticaret Ve Sanayi A.S. v. Pakistan 
(ICSID Case No. ARB/03/29), Decision on Jurisdiction, November 14, 2005, CL-0063; Société Générale de 
Surveillance S.A. v. Pakistan (ICSID Case No. ARB/01/13), Decision on Objections to Jurisdiction, , August 6, 2003, 
CL-0226. 
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deemed to be futile, failure to comply with the notice/resolution provision does not impede 

jurisdiction.168 

(7) Claimants are pursuing claims only on behalf of Greek or Luxembourg citizens  

131. The Claimants submit that Claimant No. 221, is a proper Claimant in this 

proceeding. The Claimants argue that  is the bearer of the sole share 

certificate in the amount of all 500 shares issued to him on November 4, 1991 till date.169  

132. Further, claim did not create any prejudice to the Respondent as his 

designation as a potential Claimant was sent to the Respondent in July 2014 and . 

 was granted sufficient corporate authorization which was effective upon the 

commencement of proceedings.170 

(8) Legal entities that are incorporated and have their seat in Greece are eligible to 

bring claims, regardless of the nationality of their shareholders  

  
133. The Claimants argue that the Respondent is factually and legally incorrect in asserting that 

the Tribunal lacks jurisdiction over Claimant No. 1, s, and 

Claimant No. 3, . 

134. There are insufficient facts to prove that the  are controlled by a 

Cypriot entity. While the Claimants acknowledge that a Cypriot entity holds the shares of 

the  which are also registered with the Greek Government, the  

 are in fact controlled by a French entity and not a Cypriot entity.171 

135. The place of incorporation is determinative of corporate nationality under Article 25(2)(b) 

of the ICSID Convention.172 Thus,  are proper Claimants in this 

proceeding, as they are incorporated in Greece. The Tribunal should not pierce the 

                                                           
168 Cl. C-Mem. Jur., paras. 207-210; Cl. Rej. Jur., para. 222. 
169 CD-221.1, pp. 1-6 (  Certificate of Incorporation); CD-221.1, p. 7 (copy of bearer share 
certificate); Witness Statement of , para. 4; Cl. C-Mem. Jur., paras. 245-246; Cl. Rej. Jur., para. 
260.  
170 Cl. C-Mem. Jur., para. 247. 
171 Cl. C-Mem. Jur., para. 249. 
172 Cl. C-Mem. Jur., paras. 250-255. 
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corporate veil of the , but rather follow the majority award in Tokios 

Tokeles, which relied on the BIT’s definition of “investor” to determine whether a 

controlling entity is indicative of the claimant’s nationality.173 

(9) Claimants do not violate the fork-in-the-road provision  

136. The Claimants agree that Article 9(2) of the Cyprus-Greece BIT is a fork-in-the-road 

provision but dispute the applicable test for the preclusion of claims and the basis upon 

which it is triggered. The Claimants submit that the prevailing test is the “Triple Identity” 

test, as established by a series of arbitral tribunals.174 Under this test, a claim is precluded 

under the provision if: (i) the dispute is between the same parties, (ii) the same object is 

at stake and (iii) the dispute arises under the same claim.175 The Claimants also submit 

that the purpose of the fork-in-the-road clause is to “prevent parallel proceedings 

concerning the same investment dispute from being conducted in different fora”176 as 

opposed to limiting all claims.177  

137. While the Claimants dispute the applicability of the “Fundamental Basis” test proposed 

by the Respondent, even if the test were to apply a claim is not precluded simply because 

of the similarity of facts or prayers of relief underlying the action.178  

138. Finally, the Claimants also submit that any information related to commenced or ongoing 

proceedings before Cyprus courts would be publicly available for the Respondent’s 

perusal.179 In any event, the Claimants argue that the Respondent cannot shift its burden 

of proof onto the Claimants and the document requests that the Respondent has made are 

irrelevant.180 

 

                                                           
173 Cl. C-Mem. Jur., paras. 259, 262-263. Tokios Tokeles v. Ukraine (ICSID Case No. ARB/02/18), Award, July 26, 
2007, RL-0132. 
174 Cl. C-Mem. Jur., paras. 264-265. 
175 Toto Costruzioni Generali S.p.A. v. Lebanese Republic (ICSID Case No. ARB/07/12), Decision on Jurisdiction, 
September 11, 2009, para. 211, CL-0137. 
176 Pantechniki, para. 62. 
177 Cl. C-Mem. Jur., para. 267. 
178 Cl. C-Mem. Jur., para. 270. 
179 Cl. Rej. Jur., para. 267. 
180 Cl. Rej. Jur., para. 269. 
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V. THE EUROPEAN COMMISSION’S POSITION 

139. The Commission focused its non-disputing party submission on the relevance of the 

Achmea Ruling; the law applicable to the decision on jurisdiction; the primacy of EU law 

as a special applicable conflict rule and; in the alternative, the application of the conflict 

rules in the VCLT. Its submission corresponds in large part to the Respondent’s 

jurisdictional objection on the intra-EU law objection. The EC’s overarching position is 

that this Tribunal lacks jurisdiction to hear the case, because there is a lack of consent or, 

at the very least, no valid consent to arbitration. 

140. The EC’s position is that the Achmea Ruling is applicable to and binding on all intra-EU 

BITs, regardless of whether the case is an ICSID Convention case or whether the BIT 

provides for a sunset or grandfathering clause.181 The EC reaffirmed the Achmea Ruling 

as standing for the proposition that investor-state arbitration clauses in intra—EU BITs 

are inapplicable and any tribunal established on the basis of those clauses would lack 

jurisdiction.182 Further, the EC highlights the CJEU’s declaration that EU law precludes a 

dispute settlement mechanism for it falls outside Article 19 TEU.183 Furthermore, the EC 

contends that, as an inevitable result of this Tribunal interpreting the BITs which include 

a choice of law clause, this Tribunal will have to apply and interpret EU law.184  

141. The EC also contends that the judgment in Achmea applies ex tunc, and that the conflict 

between the BITs and EU law existed since May 1, 2004, i.e. the date of the Respondent’s 

accession to the EU.185 As such, consent to arbitrate was lacking ab initio, and the mere 

filing of the request for arbitration did not constitute a valid offer for arbitration from the 

Respondent.186 

142. Furthermore, the EC argued that the sunset, or grandfathering, clauses in the BITs are not 

triggered because they would only regulate the legal consequence of unilateral termination 

of the BIT by one contracting party, whereas the Treaty of Accession of Cyprus to the EU 

                                                           
181 EC Application, paras. 5-8. 
182 EC Application, para. 8; See also the Commission Communication of July 19, 2018, p.3. 
183 EC Application, para. 8. 
184 EC Application, para. 9. 
185 EC Application, para. 12. 
186 EC Application, paras. 12-13. 
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was a plurilateral international agreement; accordingly, the consensual agreement 

between the same parties on new rules is not within the purview of the sunset clause.187 

Additionally, even if the sunset clause were to be triggered, it would be inapplicable as it 

constitutes a breach of EU Law.  

143. If the above reasons are not accepted by the Tribunal, the EC argues that the Tribunal still 

has to decline jurisdiction as the BITs have been terminated, pursuant to Articles 30(3) 

and 59 of the VCLT.188 The EC contends that the conditions for the application of Article 

59 VCLT are satisfied and that the Tribunal should conclude that the BITs have been 

implicitly terminated after the Respondent acceded to the EU on 1 May 2004. As such, 

this Tribunal has no jurisdiction as there was no valid offer to arbitrate.189 

144. The EC also argues that the Parties to the BITs intended that investment protection be 

governed by EU Law as per Article 59(1)(a) of the VCLT. This is on the basis that EU 

law applies wholly from a new Member State’s accession to the EU such that EU law 

takes primacy and the protection of intra-EU investments would be governed as such.190 

145. Additionally, the EC submits that the EU law provisions are so incompatible with the BIT 

provisions such that they are incapable of being applied simultaneously, on grounds of 

inequality between EU Member States and discrimination.191 

146. Further, the EC argues that the test for deciding whether two treaties relate to the same 

subject matter is met in the present case as both the intra-EU BIT and EU law govern the 

EU Member State’s treatment of the investment.192 

147. There is no need to respect the formal requirements pursuant to Articles 65 et seq. VCLT, 

as Article 59 VCLT dealing with implied termination has been satisfied. 193 If the Tribunal 

                                                           
187 EC Application, paras. 14. 
188 EC Application, paras. 16-17. 
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were to disagree that the BITs have been terminated pursuant to Article 59 VCLT, EU law 

prevails under all conflict rules over the BITs.194  

148. First, the law applicable to the decision on jurisdiction is the law of the host State, Cypriot 

law, which includes EU law, making EU law have precedence over the BITs.195 The EC 

cites a string of case law and arbitral awards in support of this approach.196 Second, in 

applying the domestic law of Cyprus, the EC argues that there is no consent provided as 

there is no valid offer for arbitration, that being the legal consequence of the conflict 

between the BIT and the EU law. Third, the EC construes the primacy of EU law on the 

basis of Declaration 17 to the Treaty of Lisbon and Article 351(1) of the TFEU as a 

relevant conflict rule of international law.197 In support of this argument, the EC relies on 

jurisprudence such as Electrabel v Hungary and academic opinions.198 Further, the EC 

contends that the BITs’ offer for arbitration and the application of the sunset clauses are 

precluded by EU Law.199 Fourth, an application of Article 30 VCLT results in the 

conclusion that EU law prevails over the arbitration clause in the BITs.200 The BIT, and 

the EU Treaties and the Accession Treaty are successive treaties between the same 

Contracting Parties and relating to the same subject matter under Article 30(3) of the 

VCLT. According to the EU, International Law Commission confirms that if two treaties 

collide, they necessarily relate to the “same subject matter”.201 This is determined by 

whether the fulfilment of an obligation under one treaty affects the fulfilment of an 

obligation under another treaty.  

                                                           
194 EC Application, para. 28. 
195 EC Application, paras. 29-34.  
196 See e.g. Zhinvali v Georgia (ICSID Case No. ARB/00/1), Award, January 24, 2003, paras. 296-301, quote at para. 
297 at the end, attached as Annex EC-17; German Federal Supreme Court, Decision of October 31, 2018, reference 1 
ZB 2/15, ECLI:DE:BGH:2018:311018BIZ2.15.0, attached as Annex EC-04, paras. 15-18; JSW v Czech Republic 
(PCA Case No. 2014-03), Final Award, dated October 11, 2017, paras. 170-178, attached as Annex EC-18; 
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199 EC Application, paras. 44-45. 
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149. Finally, the EC submits that any award in favour of the Claimants would face annulment 

and could not be enforced pursuant to its Communication “Protection of intra-EU 

investment.”202 

VI. THE TRIBUNAL’S ANALYSIS 

(1) The Intra-EU BIT Objection 

150. The Respondent argues that the Tribunal has no jurisdiction in a dispute arising under a 

BIT between two EU member states on three broad grounds: 

i. The CJEU has ruled that Article 267 and 344 of the TFEU preclude a provision in 

a bilateral investment treaty between two EU states allowing for claims to be 

brought by the nationals of a member state against another member state. 

ii. In accordance with Articles 59 and 30 of the VCLT, the later treaty, the TFEU, 

takes priority over the earlier BITs, including the Cyprus-Greece BIT and the 

Cyprus-BLEU BIT. 

iii. BITs between two EU states are incompatible with the EU Treaties. 

 

151. Although expressed in terms of three separate heads, the Respondent’s arguments 

essentially fall into two categories – arguments relating to the effect of EU law on the 

jurisdiction of the Tribunal and arguments relating to the application of principles of 

international law on the jurisdiction of the Tribunal. The question is whether on either 

basis the Respondent’s claim that the Tribunal has no jurisdiction can be upheld. 

(a) The Respondent’s argument on the basis of EU law  

152. The Respondent argues that under EU law a provision in a bilateral investment treaty 

between two EU member states allowing the investors of one state to sue the other state 

can have no validity. EU law in this regard, it says, is set out in the decision of the CJEU 

in Achmea where the Court ruled that: 
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Articles 267 and 344 TFEU must be interpreted as precluding a provision 
in an international agreement concluded between Member States, such as 
Article 8 of the Agreement on encouragement and reciprocal protection of 
investments between the Kingdom of the Netherlands and the Czech and 
Slovak Federative Republic, under which an investor from one of those 
Member States may, in the event of a dispute concerning investments in the 
other Member State, bring proceedings against the latter Member State 
before an arbitral tribunal whose jurisdiction that Member State has 
undertaken to accept.203 

153. The core of the reasoning of the CJEU is that since an arbitral tribunal would have the 

power to engage in interpretations of EU law, but is not a domestic court or tribunal of an 

EU member state and thus cannot request preliminary opinions on EU law from the CJEU, 

the existence of such a tribunal is inconsistent with Article 344 of the TFEU which grants 

the CJEU the sole authority to interpret EU law. The Respondent argues that the 

conclusion reached by the CJEU is the same as would be reached by the application of 

principles of international law relating to successive treaties, and claims that the 

Declarations of the EU member states204 and the Joint Information Note205 issued by the 

Hellenic Republic and Cyprus in January 2019 constitute subsequent practice of the 

parties relevant to the interpretation of the BITs. 

154. The Respondent also relies on a broader argument about the incompatibility of an 

investment agreement between EU member states and the regime set up under the EU 

Treaties. The investment protection provisions of a BIT, it argues, have been replaced by 

provisions on investment in EU law.206 More specifically, if an EU member state grants 

rights to the nationals of another EU member state without granting such a right to the 

nationals of all EU member states this is a violation of the principle of non-discrimination 

that lies at the heart of a customs union such as the EU.  

155. The Claimants respond by arguing that while the CJEU has the authority to determine 

what is applicable under EU law, the jurisdiction of this Tribunal is not derived from EU 
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204 See Annex EC-02. 
205 See RL-0206. 
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law but from international law. The effect of the CJEU decision in Achmea was not to 

terminate the BITs applicable in this case, which remain fully in force until terminated by 

the Contracting Parties. Nor, the Claimants argue, did the subsequent Declarations and 

Joint Information Note operate to terminate the BITs.207  

156. The Tribunal notes that the law to be applied in determining its jurisdiction is that derived 

from the BITs and Article 25 of the ICSID Convention, under which the Tribunal is 

established. There are two bases under which EU law becomes potentially relevant. First, 

under the terms of the Cyprus-BLEU BIT the Tribunal is to decide on the basis of, inter 

alia, national law including the conflict of laws rules of the state in which the investment 

was made. The national law of EU member states will incorporate provisions of EU law. 

Second, EU law is international law and thus can be applied by the Tribunal as part of its 

mandate to apply the principles of international law in resolving this dispute. 

157. With respect to the first basis for considering EU law, the Tribunal does not see the fact 

that the domestic law of the parties may be based on EU law to be relevant to the 

determination of its jurisdiction. The jurisdiction of a tribunal established under 

international agreements has to be determined by international law and although the 

domestic law of the parties may be relevant for determining certain matters, such as 

whether a claimant is in fact a national of one of the parties to the BIT, it is not a basis for 

determining whether a tribunal has jurisdiction over the dispute. As the tribunal in CSOB 

v. Slovakia208 pointed out,  

The question whether the parties have effectively expressed their consent to 
ICSID jurisdiction is not be be answered by reference to national law. It is 
governed by international law as set out in Article 25(1) of the ICSID 
Convention. 

158. Indeed, it would undermine the whole purpose of establishing an international investment 

regime if ultimately jurisdiction could be defeated by provisions of the domestic law of 

one or both of the parties. In any event, the parties in the present case did not contend that 

                                                           
207 Supra, paras 99-100. 
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jurisdiction should be determined on the basis of the domestic law of the parties to the 

BITs. 

159. More relevant is to consider EU law as international law. As the Respondent points out, 

EU law is derived from the EU Treaties and thus EU law is international law. The 

proposition is unassailable; the question is, what follows from it? The Respondent would 

have the Tribunal treat the ruling in Achmea as a determination of the international law 

position of the rights and obligations of EU member states. Thus, a determination by the 

appropriate EU organ, the CJEU, that Articles 276 and 344 TFEU preclude the possibility 

of EU members states permitting the nationals of one EU member state to sue another EU 

state, is a determination of the international law relations of the two EU member states. 

On this basis the relevant rules of international law for EU member states are rules of EU 

law and under EU law the Claimants’ state could not grant its nationals the right to sue 

and the Respondent could not consent to being sued. Thus, this Tribunal has no 

jurisdiction. 

160. The Tribunal accepts that EU law, in particular the rules set out in the relevant EU Treaties 

as interpreted by the relevant EU organs, is international law binding on EU member 

states. Thus, those rules of law, like any other rules of international law, can be invoked 

in this dispute. And any decision of the CJEU as the interpreter of those rules, on the 

scope, interpretation and application of those rules is equally relevant. However, that does 

not end the matter. The problem in this case is that there is another competing set of rules, 

also rules of international law, established in this case by bilateral agreement – the rules 

of the BITs – and by the ICSID Convention.  

161. The issue, then, is which has primacy, the EU rules which purport to prevent any claim 

being brought by the Claimants, as nationals of an EU member state, against the 

Respondent, another EU member state, or the BIT rules that permit such a claim to be 

brought? The argument of the Respondent is that EU law must be given priority, but for 

this Tribunal, which must apply principles of international law, the answer that EU law 

must govern is not self-evident. The issue is in many respects a classic question of 
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international treaty law – when two treaties between the same parties conflict, which 

governs? The Tribunal will address this question shortly. 

162. In short, the Tribunal cannot accept that EU law must necessarily override other principles 

of international law applicable between the parties. That may be true within the regime of 

EU law, and the Tribunal does not question that the decision of the CJEU in Achmea is a 

valid interpretation of EU law. If this Tribunal were constituted under EU law, then 

presumably it would be obliged to apply the Achmea decision and decline jurisdiction. 

But, the CJEU in Achmea did not purport to apply principles of international law in 

deciding that Article 267 and 34 TFEU overrode the provisions of the BIT; it explicitly 

decided the matter on the basis of EU law. Thus, this Tribunal has to decide whether as a 

matter of international law the rules emanating from the EU Treaties constitute the 

applicable law to resolve the question of jurisdiction or whether the law of the BITs as 

agreed by the parties to those BITs is the applicable law. Under any way of looking at the 

matter, the question is one of a conflict of treaties. 

(b) The Conflict of Treaties 

163. The Respondent also invokes the rules of international law governing conflicts between 

treaties to the question of this Tribunal’s jurisdiction, arguing that even by application of 

those rules, Articles 59 and 30(3) of the VCLT, EU law would take priority in determining 

jurisdiction.209  

164. VCLT Article 59(1) provides: 

A treaty shall be considered as terminated if all the parties to it conclude a 
later treaty relating to the same subject matter and: (a) it appears from the 
later treaty or is otherwise established that the parties intended that the 
matter should be governed by that treaty; or (b) the provisions of the later 
treaty are so far incompatible with those of the earlier one that the two 
treaties are not capable of being applied at the same time. 

165. Article 30(3) provides: 
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When all the parties to the earlier treaty are parties also to the later treaty 
but the earlier treaty is not terminated or suspended in operation under 
article 59, the earlier treaty applies only to the extent that its provisions are 
compatible with those of the later treaty.  

166. The Respondent argues that it was the intention of EU member states that the subsequent 

EU treaty, the TFEU, would replace the earlier BITs and thus the first head of Article 59 

is complied with. The Respondent also argues that the relevant provisions of the EU 

Treaties are incompatible with the provisions of the BITs and thus the later treaties must 

prevail in accordance with the second head of Article 59. The Respondent further argues 

that even if the matter were dealt with by Article 30(3) the provisions of the BITs are not 

compatible with those of the EU Treaties. 

167. The Claimants argue that EU law cannot be given priority over the BITs on the basis of 

Articles 59 and 30(3) of the VCLT. The BITs and the EU Treaties do not have the same 

subject matter, the Claimants argue, and that this conclusion has been reached consistently 

by investment tribunals.210 The Claimants further argue that in any event, it was not the 

intention of the EU member states that the EU Treaties would supersede investment 

agreements. Nor, the Claimants argue, are BITs incompatible with the EU Treaties in that 

they are not incapable of being applied at the same time. Moreover, the relevant provisions 

of EU law, Articles 267 and 344 TFEU, are not even applicable to the present case since 

they are concerned with disputes over the interpretation and application of EU Treaties, 

something that is not in issue in this case.  

168. The Tribunal is of the view that Articles 59 and 30(3) of the VCLT are potentially 

applicable to the question of the Tribunal’s jurisdiction. BITs deal with investment and 

dispute settlement. The EU Treaties also deal with investment and dispute settlement. 

Thus, at a certain, general, level the treaties deal with the same subject matter. But at a 

more specific level they deal with different subject matters. BITs deal with general 

obligations on states relating to foreign investment within the countries of the contracting 

parties but they also provide a mechanism for nationals of one party to bring a claim 

against another party, something that is not provided for in the EU Treaties. Under the EU 
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regime claimants are left in the hands of domestic courts only, something that BITs do not 

provide for. In fact, BITs provide specifically for an alternative to determination by 

national courts. In that respect, the EU Treaties and the BITs do not deal with the same 

subject matter. 

169. In its Report on Fragmentation,211 the ILC Study Group described the fulfilment of the 

test of “the same subject matter” as follows: 

[T]he test of whether two treaties deal with the “same subject matter” is 
resolved through the assessment of whether the fulfilment of the obligation 
under one treaty affects the fulfilment of the obligation of another. This 
“affecting” might then take place either as strictly preventing the fulfilment 
of the other obligation or undermining its object and purpose in one or 
another way.  

170. The test posited is whether the fulfilment of the obligation under one treaty prevents the 

fulfilment of the obligation under the other treaty or undermines its object and purpose. 

Applying this test, the Tribunal has difficulty in seeing the BITs and the EU Treaties as 

being of the same subject-matter. The existence of a procedure allowing the nationals of 

one state to bring a claim against another state under a BIT does not prevent the EU 

Treaties from operating. The fact that both have provisions relating to obligations on states 

in respect of foreign investors does not mean that the functioning of one prevents the 

functioning of the other. They can both operate side by side. The object and purpose of 

neither treaty regime is undermined by the fact the two operate in parallel. 

171. In this regard, the arguments of the Respondent can also be seen in broad and narrow 

terms. The broad argument is that since the intention of the EU is to have exclusive 

jurisdiction over investment matters affecting its members, the existence of BITs 

regulating investment undermine that objective. The argument is put in the form by both 

the Respondent and the EU in its non-disputing party brief that while investment 

agreements involve discrimination, non-discrimination is a basic principle of an economic 

union such as the EU. However, these objections strike the Tribunal as much too broad. 
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Certainly, it is the objective of a customs union to regulate matters that are within the 

scope of the union on a common basis and to avoid discrimination. But the fact that some 

matters are so regulated while others are not, does not prevent the fulfilment of obligations 

under the customs union or undermine its object and purpose. Of course, if the EU Treaties 

had provided for a parallel investor-state arbitration process, then the conflict would have 

been manifest and the two treaty regimes incapable of operating together. But that is not 

the case here. 

172. Equally, the narrower view of the conflict does not, in the view of the Tribunal, turn the 

treaties into treaties of the same subject matter or make them incompatible. The objection 

that the CJEU found in the Achmea case was that an arbitral tribunal may be involved in 

the interpretation or application of EU law. But, as pointed out earlier, that is not so here. 

The mandate of the arbitral tribunal under the BITs is to apply the provisions of the BITs 

and of the ICSID Convention and this means primarily principles of international law. 

Where a tribunal refers to national law, then to the extent that national law is based on EU 

law this might be an indirect reference to EU law. But the fact that a tribunal might refer 

to national law to determine whether a claimant is a national of that state could hardly be 

seen as an action that would prevent the fulfilment of the EU Treaties or undermine their 

object and purpose. This limited potential for investment tribunals to look at EU law may 

have been sufficient for the purposes of EU law to say that arbitration under a BIT was 

precluded, and the CJEU so decided in Achmea. But Article 59 and 30 set a different 

standard. They require that the treaties be treaties with the same subject matter and such 

a standard is not met in this case.  

173. In the same vein, the Respondent’s claim that there is a potential inconsistency between 

the BITs and EU Treaties in respect of capital transfers, something that is not in issue in 

this case, can hardly be a matter that undermines the object and purpose of the EU Treaties. 

The rules on the conflict of treaties were meant to deal with incompatibility not with 

potential minor inconsistencies. 

174. Moreover, to the extent that the Tribunal would have to decide whether the “bail-in” 

measures have resulted in a violation of the provisions of the BIT, it is not involved in the 
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interpretation or application of EU law. The fact that, as alleged by the Respondent, the 

bail in measures were “policy measures established by the EU Bank Recovery Resolution 

Directive”212 does not mean that the Tribunal would be interpreting or applying EU law. 

The bail-in measures are facts for this Tribunal which has to ask whether there has been a 

violation of the relevant BIT provisions. The Tribunal would not necessarily be 

interpreting or applying EU law and thus there is no incompatibility between the BITs and 

the EU Treaties.  

175. However, even if one were to assume that the BITs and the EU Treaties were in fact 

treaties of the same subject matter to bring the treaties within the scope of Articles 59 and 

30, there are further hurdles to overcome in respect of both those provisions. The Tribunal 

will deal first with Article 59 and then with Article 30(3). 

176. Article 59 sets out two circumstances where a subsequent treaty can have the effect of 

terminating an earlier treaty: where the parties intended that the later treaty would govern 

and where the terms of the later treaty are so far incompatible with those of the earlier 

treaty that the two treaties are not capable of being applied at the same time. 

177. The Respondent argues that the EU member states intended the TFEU to replace BITs, 

but it offers no evidence of this other than an implication from the wording of the TFEU, 

which makes no reference to BITs, and its object and purpose.213 The Claimants, by 

contrast refer to the actual practice of the EU member states, in particular Cyprus, which 

has maintained that the BITs have been treaties in force since the signing of the TFEU and 

has referred to the BITs as an inducement to investors to invest in Cyprus.214 

178. The Tribunal is unable to conclude that there is evidence of any intention on the part of 

the Respondent, or EU states more generally, at the time of the negotiation of the TFEU, 

or immediately subsequently, that the TFEU was to replace BITs and in particular the 

BITs that are the subject of this case. Indeed, the Respondent quotes from a statement by 

the European Commission in 2015 that “Intra-EU BITs are agreements that exist between 

                                                           
212 Resp. Mem. Jur., para. 353. 
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EU Member States”. Although the EC said that such agreements should not be necessary 

in light of the provisions on investment in the EU Treaties, it did not say that such 

agreements are no longer of any effect. Although the EU has now taken the position that 

these agreements should no longer be in effect, that cannot retroactively produce the 

intention that is required by Article 59.  

179. The Respondent argues that the Declarations and Information Note of the EU member 

states following Achmea are evidence of a subsequent interpretation of the BITs which 

shows that Cyprus has withdrawn its consent to investor-state arbitration. But, that 

interpretation does not accord with the terms of the Declarations themselves which 

establish the understanding of the Contracting Parties with regard to their obligations 

under EU law and require member states to advise investment tribunals of the Achmea 

decision and its consequences for them and encourages states to terminate their BITs. 

Setting out the obligations of states under EU law does not constitute a subsequent 

interpretation of their BITs and a withdrawal of consent to arbitrate. Furthermore, 

encouraging states to terminate their BITs is inconsistent with the view that states no 

longer have obligations under those treaties. A similar point can be made with respect to 

the Information Note which states that the arbitration clauses in the BITs are no longer 

applicable because they are “contrary to European law”. 

180. The second alternative under Article 59 is that “the provisions of the later treaty are so far 

incompatible with those of the earlier one that the two treaties are not capable of being 

applied at the same time”. As pointed out earlier, there is no barrier to the BITs and the 

EU Treaties being applied at the same time. Tribunals established under the BITs are 

engaged in the interpretation of the provisions of the BITs and in the application of 

international law. They are not concerned with the interpretation and application of EU 

Treaties and could only do so indirectly when referring to the national law of a party. 

Investment tribunals are concerned with claims by investors under the terms of investment 

treaties. The CJEU is concerned with the application of EU law. These bodies deal with 

different things and thus there is no basis for concluding that the terms of the EU Treaties 

“are so far incompatible” with the terms of the BITs that the two treaties are not capable 

of being applied at the same time. 
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181. The Tribunal is aware that the consequence of Achmea is that successful claimants under 

an intra-EU investor-state arbitration may be unable to enforce any award within the EU. 

However, enforcement of awards under the ICSID Convention is not limited to the courts 

of the host state or to courts of EU member states. 

182. In light of the above, the Tribunal concludes that the provisions of Article 59 have not 

been met and the BITs have not been terminated as a result of the conclusion of the 

relevant EU Treaties. 

183. The Tribunal turns to VCLT Article 30(3) which operates in the event that a treaty is not 

terminated in accordance with Article 59. Under Article 30(3) such a treaty “applies only 

to the extent that its provisions are compatible with those of the later treaty”. The question, 

then, is whether the terms of the BITs are compatible with the terms of the later TFEU. 

Applying EU law, the CJEU concluded that resort to arbitration under a BIT was 

precluded by TFEU Articles 267 and 344. As a matter of EU law, therefore, the provisions 

were not compatible. Does the same conclusion apply when the relationship of the BITs 

with the EU Treaties in considered by operation of Article 30(3)? 

184. Earlier the Tribunal pointed out that the BITs and the EU Treaties could not be regarded 

as incompatible for the purposes of Article 59(1)(b). The wording of Article 30(3) is 

slightly different in that it refers to the treaties as being “compatible” rather than being 

“so far incompatible”, which suggests a different threshold than in the case of Article 

59(1)(b). 

185. Yet, the Tribunal does not consider that this difference, if any, has any impact on the facts 

of this case. The suggested incompatibility is in relation to the exclusive authority of the 

CJEU under the EU Treaties and the potential for investment tribunals to engage in the 

interpretation and application of EU law. But, as pointed out already, this is a limited 

possible incompatibility. And, in fact, investment tribunals would not be interpreting and 

applying EU law as such. They would be interpreting or applying the domestic law of a 

party that was founded on EU law. Moreover, in practice there is no real incompatibility. 

Investment tribunals deal with disputes relating to the obligations set out in a BIT and 

such substantive obligations are interpreted and applied on the basis of the principles of 
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international law, not the domestic law of a party. Investment tribunals have no mandate 

to decide on the rights of the parties under EU law. Investment tribunals and EU courts 

function independently of each other and each can operate without interfering with the 

jurisdiction of other. 

186. On this basis, the Tribunal concludes that the terms of Article 30(3) are not met and thus 

there is no basis in that provision for denying this Tribunal jurisdiction. 

187. Accordingly, in light of the reasons set forth above, the Tribunal rejects the objection of 

the Respondent that it has no jurisdiction because this is a dispute between two EU 

member states. 

(2) The Objection to Jurisdiction and Admissibility due to a Mass Claims Proceeding 

188. In the view of the Respondent, the present claim is a “mass claim” and the Tribunal lacks 

jurisdiction to hear it. Furthermore, it argues, the claim is in any event inadmissible. 

Cyprus claims that it has never given its consent to a “mass claim”, and that such claims 

are not provided for under the ICSID Convention or the relevant BITs. It also argues that 

the claims in this case do not meet the “homogeneity” test set out in ICSID decisions on 

this issue and the management of such a mass claim would infringe on the Respondent’s 

due process rights.215 

189. As a preliminary matter, the Tribunal notes that the issue of mass claims has been the 

subject of detailed discussion in three cases known as the Argentine Bondholder Cases: 

Abaclat,216 Ambiente217 and Alemanni.218 The Tribunal will refer to these cases but will 

not repeat the extensive analyses undertaken there. The Tribunal also notes that the 

number of claimants in the present case, some 956, is well in excess of those in other 

“mass claim” cases with the exception of Abaclat. In some sense, then, this case is quite 

unique. The Tribunal further observes that none of the other “mass claims” cases 
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217 See supra, n. 40. 
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proceeded to a final resolution. Thus, the complexities of a mass claim case and the 

various solutions proposed for it have not been tested in practice. 

190. There is also a question of terminology. Some tribunals have doubted whether the term 

“mass claims” is appropriate, and the Claimants in this case prefer to use the term “multi-

party proceeding”.219 The claim here is a “mass claim” in the sense that it is a claim 

brought by a large number of claimants within the scope of a single case against the 

Respondent. But this does not imply that it is a representative claim, a class action, or a 

consolidation of claims, or that it is anything other than what it is – a substantial number 

of individuals bringing their claims against the Republic of Cyprus within a single case 

against the Republic. 

191. In short, the Tribunal does not see that any consequence flows from the use of the term 

“mass claims” to describe this case and that the questions of jurisdiction and admissibility 

are to be decided on the basis of the substantive nature of the claims that are brought and 

their relevant elements and not on the basis of terminology. Hence, it simply uses the term 

“mass claims” as a convenient shorthand expression.220 

(a) Jurisdiction 

192. The other “mass claims” tribunals have differed over whether the issues raised by such 

claims go to jurisdiction or to admissibility and the Alemanni tribunal took the view that 

the distinction was of no particular importance for the disposition of the issues before it.221 

This Tribunal is aware of these differences in view over the relationship between 

jurisdiction and admissibility but it does not find it necessary to take a position on this 

matter in order to reach its decision. The Tribunal will deal with the objections made by 

the Respondent in terms of their relevance to both jurisdiction and admissibility.  

                                                           
219 Tr., Day 1, pp. 204-205. 
220 The tribunals in the Argentine Bondholder Cases will also be referred to as the “mass claims” tribunals. 
221 Alemanni v. Argentina, para. 257. 
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193. The Respondent contends that it has never consented to having a mass claim brought 

against it and that neither the provisions of the ICSID Convention nor the provisions of 

the Cyprus-Greece or the Cyprus-BLEU BIT permit the bringing of mass claims.222 

194. In the view of the Tribunal, these two issues are linked. Undeniably, the jurisdiction of 

the Tribunal is dependent on the consent of both parties to this arbitration and the scope 

of the consent of Cyprus depends precisely on the terms of the BITs that provide for 

investor-state arbitration as well as the relevant provisions of ICSID. 

195. The relevant provision of the Cyprus-Greece BIT, Article 9, defines the matters that may 

be submitted to arbitration in the following way: 

Any dispute between either Contracting Party and an investor of the other 
Contracting Party concerning an investment, expropriation or 
nationalization of an investment… 

196. In similar terms the Cyprus-BLEU BIT defines the matters that may be submitted to 

arbitration as: 

Any investment dispute between an investor of one Contracting Party and 
another Contracting Party… 

197. The Respondent seeks to rely on the fact that both treaties use the term “an investor”. In 

its view this indicates an intention that only a single investor can submit a claim under the 

relevant BIT.223 To the Respondent, this use of the singular in key provisions relating to 

consent shows that mass or multiple claims fall outside the scope of these articles and 

hence the scope of Cyprus’ consent to them. The Claimants, by contrast, point out the 

occasions when the plural “investors” or “disputes” are also used elsewhere in the BITs 

thus negating any intention to limit disputes to individual claims against a Contracting 

Party.224 
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198. The Tribunal does not consider these arguments relying on the use of the singular or the 

plural to be conclusive. Apart from the fact that, as the Alemanni tribunal pointed out,225 

in interpretation the use of the singular often implies the plural and vice versa, the treaties 

refer to “any dispute” and “any investment dispute” clearly indicating that more than one 

dispute may be brought against a Contracting Party. But, on the question whether these 

disputes have to be brought individually or may be brought together in a mass or multi-

party proceeding, the treaties are simply silent. 

199. The Respondent also claims that “mass claims” are outside the scope of the ICSID 

Convention and hence it has not consented to such claims. The relevant provision of the 

Convention, Article 25(1), defines the jurisdiction of the Centre as extending to: 

any legal dispute arising directly out of an investment between a 
Contracting State… and an investor of another Contracting State which the 
parties to the dispute consent in writing to submit to the Centre. 

200. The Respondent focuses on the singular “dispute”226 and the Claimants on the reference 

to “the parties to the dispute”.227 But, for the reasons given in respect of the jurisdictional 

provisions of the BITs, the Tribunal finds none of this determinative. Again, the 

Convention is essentially silent on the issue in question. While it does not expressly 

provide for individual claims to be brought on a multi-party basis, neither does it preclude 

such claims from being so brought. Thus, if such claims are to be rejected on the basis of 

jurisdiction, something other than the wording of the jurisdictional provisions of the BITs 

and the ICSID Convention must be sought. 

201. Nor does the Tribunal find convincing the argument that a separate consent to mass claims 

would be required over and above the consent given by a state to the jurisdiction of an 

investment tribunal when it became party to the BIT. The notion of double or dual consent 

finds no basis in the relevant BITs. And the silence in the BITs about such double consent 

cannot be a basis for implying such a requirement. The Tribunal deals with the question 
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of whether the Respondent has consented to a consolidation of claims later in this 

Decision, infra, paragraphs 267-272. 

202. In concluding that it had jurisdiction over the mass claim before it, the majority in Abaclat 

proceeded largely on the basis of an act of faith: 

Assuming that the Tribunal has jurisdiction over the claims of several 
Claimants, it is difficult to see how such a Tribunal could lose such 
jurisdiction when the number of Claimants outgrows a certain threshold.228 

Although this is hardly a satisfactory basis on which to rest jurisdiction, it is grounded on 

an important point. A claim can only proceed if a tribunal has jurisdiction over a claimant. 

Thus, in multi-party proceedings a tribunal must have jurisdiction over each of the 

individual claimants. 

203. The Ambiente tribunal had a different basis for concluding whether it had jurisdiction. 

After reviewing the case law it concluded: “multi-party arbitration is a generally accepted 

practice in ICSID arbitration”.229 That practice, however, with the exception of Abaclat, 

did not include cases with the magnitude of the number of claimants that exist in the 

present case. In Abaclat, the dissenting arbitrator’s view was that the magnitude of the 

numbers of claimants turned a mass claim into something fundamentally different from 

the usual claim brought before ICSID.230 

204. The Alemanni tribunal concluded that the question of jurisdiction depended on whether 

what was brought before it was a “dispute” within the meaning of Article 8 of the Italy-

Argentina BIT, which provided for dispute resolution with respect to  

Any dispute relating to investments that arises between an investor from 
one of the Contracting Parties and the other Party…231  

The Alemanni tribunal concluded that it was unable to determine the actual rights of each 

party, and whether the actual effects of Argentina’s conduct on those rights were 
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sufficiently similar to constitute a single dispute, because these questions were closely 

intertwined with the substance of the dispute between the parties. Thus, it decided to defer 

a decision on whether it had jurisdiction until the merits phase, thus joining jurisdiction to 

the merits.232  

205. The Tribunal agrees with the Alemanni tribunal that the issue of whether there is 

jurisdiction over a mass claim is not resolved simply by concluding that there is 

jurisdiction over the individual claims. The question is whether those individual claims 

can be put together as a single “mass claim”.  Nor does the Tribunal accept that on the 

basis of claims involving a relatively small number of claimants it is possible to conclude 

that jurisdiction over a mass claim of 956 claimants is generally accepted in ICSID 

arbitration. In that respect, the Tribunal agrees with the Alemanni tribunal that there must 

be “a dispute” within the meaning of the relevant BITs and not just a myriad of separate 

disputes. Unfortunately, since the Alemanni case proceeded no further it provides no 

guidance on whether on the facts of that case the requirement of a “dispute” would have 

been met. 

206. The present case differs from the Alemanni case in that, acting in accordance with the 

requirements of Procedural Order No. 2, the Claimants have submitted a Memorial on the 

Merits, so that the nature and extent of the claims are known. Thus, it is possible at this 

stage to determine the rights asserted by each claimant and indeed the Respondent has 

challenged certain individual claimants and classes of claimant and disputed whether what 

is being submitted is in fact a dispute that is common to all the parties. Thus, the Tribunal 

has before it the information that will, in principle, allow it to determine whether the actual 

effects of Cyprus’ measures on the Claimants are sufficiently similar to constitute a single 

dispute.  

207. The claims that have been put forward in this case are claims of bondholders and holders 

of deposits all with respect to the Laiki Bank and the Bank of Cyprus. The Respondent 

has raised questions about whether some of the Claimants are in fact bondholders,233 
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whether they are in fact Greek nationals234 and whether what they have qualifies as an 

investment.235 These matters will be dealt with later in this Decision.  The present analysis 

deals with only those claimants that have been properly determined as being bondholders 

of the Laiki Bank and the Bank of Cyprus and those who hold deposits in those banks.  

208. In the view of the Tribunal, the actual rights of the Claimants are in this regard clear. They 

either held bonds in these banks or had deposits over the amount of $100,000. The 

argument of the Claimants is that the effect of the “bail-in” was that bondholders either 

had their bonds converted into Bank of Cyprus equity thus becoming valueless or, in the 

case of Laiki Bank, bonds were rendered worthless through the “resolution” measures for 

that bank. Deposit holders in both banks with assets exceeding $100,000, it is claimed, 

received a “haircut” reducing their deposits to $100,000. 

209. The question, following the approach of Alemanni, is whether the claims can be regarded 

as a single dispute. In arguing against the notion of a single dispute in this case, the 

Respondent points to the different BITs, the different banks, the different types of assets 

(bonds and deposits) and the different times at which the assets were acquired resulting in 

different expectations that might be held and different damages claimed.236 The Claimants 

by contrast focus on the similarity in the relevant provisions of the two BITs on the basis 

of which liability is asserted, the similarity in the conduct that gave rise to the breaches 

and the similarity in the damages claimed for loss of the bonds and loss of the value of 

deposits.237 

210. In the view of the Tribunal there is “substantial unity”238 or similarity in the claims that 

are being made and the breaches alleged. The claims arise out of the actions by the 

Republic of Cyprus in respect of the Laiki Bank and the Bank of Cyprus in 2013 as a 

consequence of the economic crisis Cyprus faced in the early 2000s. The Claimants were 

deposit holders or bondholders in one or both of these banks. With respect to the 

bondholders, it is claimed, the actions taken by Cyprus had the same effect – the bonds 
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were made worthless either by being transferred into equity in the case of Bank of Cyprus 

bonds or through the demise of the Laiki Bank.  In the case of deposit holders in both 

banks, they were all subject to the same “haircut”. Uninsured deposits, that is those over 

$100,000, were “bailed-in”. In short, all of the claims are about the measures that were 

taken against the two banks, which in key respects are identical measures.  

211. The alleged liability of the Respondent in this case does not differ in respect of individual 

claimants. As pointed out earlier, the claims in this case fall into four categories and the 

actions giving rise to liability are identical within each category although there are some 

differences between categories. The Claimants’ case is that the implementation of Plan B 

was discriminatory in respect of all foreign deposit holders or bondholders.239 It is not a 

claim about some of the Claimants; it was about the treatment of foreigners and all 

Claimants fall into that class. Equally, the claim that the implementation of Plan B was 

arbitrary is also a claim on behalf of all Claimants.240  

212. In respect of expropriation, the Claimants argue that the result of the implementation of 

Plan B was that the property of all Claimants was expropriated by the same actions of the 

government of Cyprus directed against both banks.241  They also argue that measures 

taken against the Bank of Cyprus increased the losses to the Bank of Cyprus bondholders 

and deposit holders, which requires a determination of liability affecting the claimants in 

two of the four major categories.242 While some measures may have affected classes of 

claimants differently – in some cases moral damages are claimed – the Tribunal does not 

have to make individual determinations of liability for each claimant. 

213. Taking this into account, the Tribunal does not see the fact that two BITs have been 

invoked to be a barrier to the present case being considered as a single dispute. Invoking 

the provisions of two BITs is not uncommon in investment disputes and in this case the 

claims under both BITs are, in the words of the Alemanni tribunal, “in all essential 

respects”243 the same, and the claimants are relying on provisions of those agreements that 
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are also essentially the same. Nor does the Tribunal consider that the fact there are two 

banks involved prevents this case from being considered a dispute within the meaning of 

the Cyprus-Greece and the Cyprus-BLEU BITs. The commonality of the dispute in this 

case is derived from the fact that the allegations with respect to the actions of Cyprus are 

“so similar in their essence”244 in respect of both banks and the standard for determining 

liability is essentially the same under both BITs. On that basis the claims can be considered 

together as a single dispute. 

214. The real source of concern in this case, leading to doubts about its characterization as a 

single dispute, is the number of claimants. If there were a small number of claimants, say 

six, bringing claims as bondholders or depositors arising out of Cyprus’s measures 

affecting the Laiki Bank and the Bank of Cyprus, it is difficult to see how a tribunal would 

decline jurisdiction even though three claimants were proceeding under one BIT and three 

claimants under the other. This suggests that the real issue here is not jurisdiction, but 

rather the Respondent’s arguments about the manageability within the ICSID framework 

of a mass claim with 956 Claimants, a matter that will be dealt with under admissibility 

below. 

215. The Tribunal has considered whether it would be more appropriate to accept jurisdiction 

in respect of only one of the four categories of claims, for example the claim of 

bondholders in Laiki Bank, and leave the other categories of claimants, deposit holders in 

Laiki Bank, bondholders in the Bank of Cypress, deposit holders in the Bank of Cyprus, 

to pursue three separate claims. But that would involve four cases based on the same 

measures taken by the Government of Cyprus and the same alleged breaches of the BITs 

giving rise to the same liability. Certainly, there would be a reduction in the number of 

claimants in each case, but otherwise it is difficult to see what the gains of such an 

approach would be. Moreover, apart from the inefficiency in litigation that such a result 

would impose, it would create a greater burden on the Government of Cyprus than a single 

claim dealing with the same measures and the same alleged breaches. The Tribunal saw 

no justification for this. 
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216. The Respondent raises other concerns about this case, in particular the differences in the 

damages claimed by the various Claimants.245 In the view of the Tribunal, these 

differences do not affect the question of jurisdiction. At a broader level the relief claimed 

is similar; there is a claim for a declaration and a claim for damages with the damages for 

each Claimant particularized on a spreadsheet.246 The Respondent claims that assessing 

all of the damages claims will overly burden the process and make the consideration of 

the claims unmanageable. The Tribunal will review these matters under the rubric of the 

admissibility of the claim; the Respondent’s objection does not go to the question whether 

the Tribunal has jurisdiction. 

217. The Respondent argues that the claims in this case do not meet the homogeneity test 

articulated in Abaclat and Ambiente. Those cases suggested that for a tribunal to have 

jurisdiction over a mass claim, the claims would have to be: brought under the same BIT, 

based on the same allegation of illegality, have the same prayer for relief and based on the 

same factual background.247 The Tribunal has some reservations about the articulation of 

the test in terms of homogeneity. As the dissenting arbitrator in Abaclat pointed out: 

“homogeneity is in the eyes of the beholder. One can always reach a sufficient level of 

homogeneity, i.e. common denominators, by climbing up the ladder of abstraction and/or 

by weeding out all the specificities of the claims that appear inconvenient.”248  

218. While the factors identified in Abaclat and Ambiente may be useful to consider in deciding 

whether a mass claim constitutes a dispute, they are not decisive. As the Tribunal has 

pointed out, what is critical in this case is that the claims are identical or essentially the 

same. Although the claims are brought under two BITs, they invoke almost identical and 

broad expressions of consent by Cyprus in each BIT (extending in each case to “any 

dispute”); they are based on the same substantive allegations of illegality in respect of 

provisions in the two BITs that are substantially the same, the relief claimed is a common 

declaration of liability, and the claims relate to the same factual background – the 

treatment accorded by the Government of Cyprus to bondholders and deposit holders in 
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the Laiki Bank and the Bank of Cyprus. Where the claims differ is in their quantification 

of loss in respect of each claimant. Thus, the Tribunal does not consider that jurisdiction 

can be denied on the basis of a “homogeneity” test. 

219. The Tribunal concludes, therefore, that the claims before it constitute a “dispute” within 

the meaning of Article 9 of the Cyprus-Greece BIT and Article 10 of the Cyprus-BLEU 

BIT. That dispute is made up of claims of bondholders and deposit holders in the Laiki 

Bank and the Bank of Cyprus, all based on the same actions allegedly attributable to the 

government of Cyprus. The claims are linked in a single dispute in that they are all 

claiming essentially the same treaty breach under the two BITs, they complain about the 

same illegality, they have essentially identical prayers for relief, and they base themselves 

on the same factual background to establish their claims. The difference in the amount of 

damages claimed by each claimant is not relevant to the question of jurisdiction.  

220. In light of the above, the Tribunal concludes that it has jurisdiction. 

221. This is not to say that each and every Claimant is automatically covered by this conclusion. 

The Respondent has challenged individually some of the Claimants and those challenges 

will be dealt with below, (paras. 323-340) following treatment of the question of 

admissibility. 

(b) Admissibility 

222. The Respondent argues that a mass claim of this nature is inadmissible because the ICSID 

system does not accommodate such claims – the “manageability” issue. According to the 

Respondent, a mass claim “creates intractable procedural problems”.249 These include the 

awarding of costs against such multiple claimants, the potential for changes in counsel or 

the formation of independent groups within the claimants, the situation where some 

claimants prevail and others do not and the impact of this on attempts to set aside an award 

through annulment.250  The Respondent anticipates that such a mass claim would involve 

extensive discovery proceedings, lengthy hearings amounting to as much as 60 weeks to 
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examine all claimants, and that there would be problems in making individual    

determinations of damages.251 

223. The Claimants argue that such procedural concerns should be dismissed as they were “by 

the tribunals in Abaclat, Ambiente and Alemanni”.252  They point out that they have 

provided all the information necessary for the Tribunal to make decisions on jurisdiction, 

merits and damages for each of the Claimants and that it is premature to make judgments 

about the time that will be taken in a merits phase, which in any event is not relevant to 

admissibility. Equally, the Claimants argue, the question of allocation of costs is not 

relevant to the question of admissibility. The Claimants consider that the existing rules of 

procedure are adequate to deal with the issues raised by the Respondent and refer to the 

fact that the Abaclat tribunal was willing to create its own special rules of procedure to 

deal with the mass claims there.253 

224. In the view of the Tribunal, an assessment of whether the mass claim in this case poses 

insurmountable problems for the management of the case involves (1) balancing the rights 

of the Claimants to have their claims heard, (2) the capacity of the ICSID framework to 

manage the claim process, and (3) the due process rights of the Respondent. 

225. With respect to the rights of the Claimants to have their claims heard, the Tribunal 

observes that while investors who meet the requirements of the relevant BIT have a right 

to bring a claim in accordance with the BIT, there is no necessary corollary right to have 

claims bundled together and brought as a mass claim. Whether such a mass claim is 

admissible depends precisely on whether such a claim is compatible with the terms of the 

BIT and manageable under the selected dispute resolution process, that is to say ICSID.  

226. As the Claimants pointed out, the tribunals in Abaclat, Ambiente, and Alemanni, all took 

the view that such claims were manageable. However, in neither the Ambiente nor the 

Alemanni case were the numbers of claimants of a scale similar to this case. As pointed 

out earlier, the alleged problems with a mass claim in this case derive from the number of 
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claimants involved. Although the numbers in Abaclat (60,000 claimants) are again of a 

different scale from those in the present case, Abaclat is perhaps a better decision to 

consider in deciding how a mass claim could be handled. 

227. The Abaclat majority took the view that it had the authority, deriving from Article 44 of 

the ICSID Convention and Rule 19 of the ICSID Arbitration Rules, to modify the “normal 

procedures” for considering claims in order to accommodate the mass claim in that case. 

It said that it would not be in a position to consider “all elements and related documents 

in the same way as if there were only a handful of Claimants”.254 It saw the need for a 

simplified examination process, which could have an impact on the depth of examination 

and the number of evidentiary documents to be examined, and a selection process that 

might involve samples of documents instead of a “serial examination of each 

document.”255 

228. The diminution of rights in this process was seen by the tribunal to be that the claimants 

would not be able to have each case determined individually but rather they would have 

to be done collectively and the respondent would not be able to bring arguments in depth 

relating to the situation of each individual claimant. However, the tribunal justified this 

diminution of rights on the basis that the alternative of each claimant bringing an 

individual claim would be prohibitive for many individual claimants and constitute in 

effect a denial of justice.256 The tribunal utilized the same argument to justify diminishing 

the respondent’s “defense rights”. The procedure to be adopted for this mass claim was, 

in the view of the tribunal, better for the respondent than having to defend against 60,000 

individual claims.257 

229. The actual process set out by the Abaclat tribunal in subsequent procedural orders 

involved consideration of the merits in two main phases, Phase 2 and Phase 3, with Phase 

2 divided into three sub-phases. The first part of Phase 2 involved the tribunal in 

identifying the issues on the merits on the basis of the submissions of the parties and the 
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second phase involved verification of the data provided by the claimants on each 

individual claim, dealing with such matters as “nationality and domiciliation 

requirements, and that they have made relevant investments”.258 The verification process 

was to be conducted by experts appointed by the tribunal. 

230. Ultimately the case was withdrawn by agreement of the parties and thus the full efficacy 

of the procedure adopted by the tribunal was never tested. 

231. The Tribunal will now consider the particular procedural needs of the present case, 

whether those needs would require an adjusted or new procedure and if so whether the 

model established by the Abaclat tribunal would meet those needs, and finally whether 

making whatever procedural adjustments are required falls within the authority of the 

Tribunal. 

232. The concerns of the Respondent about a mass claims process fall into two categories; first, 

the conduct of the proceedings, and, second, the post-Award phase. 

233. In respect of the conduct of the proceedings, the Respondent focuses on the length and 

complexity of a discovery process involving this many Claimants. It claims a right to an 

oral hearing in which claims could be addressed individually, involving perhaps the 

calling of each Claimant.259 The Claimants doubt that the hearing would take the time 

estimated by the Respondent but in any event argue that it is premature to estimate a 

timetable for the merits phase.260 Relying on the fact that the Abaclat tribunal was able to 

devise a procedure for the analysis of thousands of claims, the Claimants argue that it 

should be possible for the Tribunal to do so for thousands fewer claims in this case.261 

234. In respect of the post-Award phase, the Respondent argues that costs in a mass claims 

award against almost 1000 individual claimants would be almost impossible, and 

financially prohibitive, to collect. It also argues that difficulties would exist on annulment 
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should some of the Claimants wish to have an award annulled and others to uphold it.262 

The Claimants consider that the question of costs is irrelevant to admissibility and reject 

the view that potential conflict between Claimants following the award should be taken 

into account.263 

235. The Tribunal is of the view that in principle what happens in the post-Award phase does 

not go to the question of admissibility. How annulment procedures might work should not 

be a matter that concerns this Tribunal in deciding on the admissibility of the claim. The 

fact that some claimants may wish to pursue annulment, but others would not, is not a 

basis for finding that the case should not go ahead at this stage. The question of costs may 

be different and the Respondent has raised legitimate concerns about recovery of costs in 

the context of almost 1000 claimants.264 Yet, the fact that there may be difficulty in 

recovery of costs should not be a basis for finding that a claim is not admissible. However, 

if this proceeding were to go ahead, consideration would have to be given to whether in 

these rather unusual circumstances the Respondent is entitled to security for its costs. 

236. The central question for the Tribunal is whether this mass claim can be handled within the 

ICSID rules and procedures or whether some different procedure would have to be 

devised. As a preliminary matter the Tribunal will address the question whether it has the 

authority to establish a new procedural framework, going beyond what is provided for in 

ICSID. If it cannot, then the question will be whether the Tribunal can manage the claim 

within the existing ICSID framework. 

237. The Abaclat tribunal derived its authority to establish a process that went beyond the 

process provided by ICSID from Article 44 of the ICSID Convention and Rule 19 of the 

ICSID Arbitration Rules. 

238. Article 44 provides: 

Any arbitration proceeding shall be conducted in accordance with the 
provisions of this Section and, except as the parties otherwise agree, in 
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accordance with the Arbitration Rules in effect on the date on which the 
parties consented to arbitration. If any question of procedure arises which is 
not covered by this Section or the Arbitration Rules or any rules agreed by 
the parties, the Tribunal shall decide the question. 

239. Rule 19 provides: 

The Tribunal shall make the orders required for the conduct of the 
proceeding.  

240. In short, the Abaclat tribunal decided that the power to decide, “any question of procedure 

that arises which is not covered by this Section or the Arbitration Rules or any rules agreed 

by the parties” provided it with authority to establish new procedures and that Rule 19 

provided a mandate to implement these new procedures.265 

241. As pointed out above, in doing so the Abaclat tribunal recognized that the result was that 

the rights normally held by the parties arbitrating under ICSID were being diminished. 

The claimants would not be able to have each case determined individually but rather they 

would be dealt with collectively and the respondent would not be able to bring arguments 

in depth relating to the situation of each individual claimant. While the claimants were not 

unhappy with this result, the respondent objected to it. The solution was not one agreed to 

by the parties. 

242. The Abaclat tribunal’s view was that the approach was necessary in order to avoid a denial 

of justice to the claimants. The denial of justice, it considered, was requiring each claimant 

to bring its own claim individually. The Tribunal is not convinced by such reasoning. A 

denial of justice occurs where a claimant has been denied a right. But, the question there 

was whether the claimant had a right. What the Abaclat tribunal did was to assume a right 

to a mass claim against which the denial of justice was measured – in effect the reasoning 

is circular. Denial of a forum could only be a denial of justice if there was a right to the 

forum in the first place. 
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243. Moreover, as the dissenting arbitrator in Abaclat, said, it is odd to speak under 

international law of the absence of a competent forum being a denial of justice, because 

international law has never had an organized system of courts and tribunals before which 

all litigation can be brought.266  

244. The Abaclat tribunal also considered that establishing a new procedure was better for the 

respondent than having 60,000 claims brought against it. But that was not the true 

comparator, because it is not clear that in the absence of a mass claim all of the claimants 

would have proceeded individually. It is difficult to see, therefore, that this circumstance 

justifies a tribunal in establishing a new procedure. 

245. The Abaclat tribunal’s decision to establish its own procedure has also been doubted by 

Judge Crawford who saw it as an unwarranted extension of the power in Article 44, 

arguing: 

The development of procedural rules for dealing with mass claims does not 
constitute merely filling a gap in the ICSID framework, but rather involves 
developing an entire framework for a new form of proceeding.267  

The present Tribunal agrees. Article 44 permits a tribunal to deal with a question of 

procedure that arises when applying the existing procedural framework and the question 

is not answered by the existing rules. It does not provide a mandate for a tribunal to invent 

its own procedural framework. 

246. In light of the above, the Tribunal concludes that there is no mandate provided for in 

ICSID for the Tribunal to devise a new procedural framework, outside the existing ICSID 

framework, to deal with this case.  

247. The question, then, is whether this case can be managed within the existing ICSID 

framework. In other words, can the claim be managed in a way that will preserve the 

procedural rights of both parties? This will involve allowing each claimant in the mass 
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claim to have its case properly heard and will ensure that the respondent will be able to 

defend itself against the claims in the same manner it would if these were separate claims. 

This would include the ability to examine the case of each claimant.  

248. The Tribunal has already noted that the concerns raised by the Respondent relating to the 

potential annulment of any award are not relevant to admissibility, and it has also noted 

that consideration would have to be given to an order of security for costs if the mass 

claim were to go ahead. The Tribunal also considers that the consequences of changes in 

counsel during the course of the proceeding do not pose an unusual problem. Changes of 

counsel occur from time to time during arbitrations and the matter can be managed 

pursuant to the Tribunal’s power under Article 44 and Rule 19. The Respondent also refers 

to the possibility that the Claimants will in the course of the proceedings form separate 

groups with separate counsel demanding a change in the process.268 This can be avoided 

by the Tribunal fixing the pool of Claimants at the outset. The Tribunal can also deal with 

unforeseen developments in the course of the proceedings under its power to manage the 

proceedings.  

249. With regard to the remaining objections of the Respondent relating to the manageability 

of the process, the Tribunal observes that these concerns are primarily about the time this 

process will take – a lengthy document production process, a lengthy hearing, more time 

needed to prepare submissions and the time necessary to make individual determinations 

of damages.269 The Tribunal is not convinced that the fact that an arbitral process will take 

a long period of time is automatically a reason for finding a claim inadmissible. The real 

question is whether a process that goes on for a considerable period of time can be 

completed without infringing the rights of either party to the dispute. 

250. The Tribunal considers that it can only answer this question by looking at each stage of 

the process to determine whether it can be conducted in a manner that preserves the rights 

of the parties. 
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251. Verification of claims. The Respondent has had the claims before it since at least the 

filing of the Memorial on the Merits and has made objections to some of those claims. 

The objections that have been made will be dealt with later in this Decision. Accordingly, 

the Tribunal does not consider that any time for a further verification of claims, if 

necessary, will pose a burden and complicate the management of the process. 

252. Document Discovery. The Tribunal recognizes that document discovery can be lengthy 

in any ICSID arbitration. Each party has the right to request documents that it considers 

necessary for the prosecution of its case. No prior limitation can be placed on what may 

be requested by a party, and if production were to be refused by the other party it would 

be for the Tribunal to rule on the matter. Undoubtedly the number of claimants in a case 

can have an impact on the time that document production will take. However, in the 

present case, the fact that the claims are limited to actions in respect of two banks and in 

respect of two classes of claimants – bondholders and depositors, the commonality 

amongst all of the claims in respect of the actions in respect of those banks will inevitably 

limit the scope of the documents that can be requested. This could potentially limit the 

requests by both parties although undoubtedly document production will impose a greater 

burden on the Respondent than on the Claimants. Furthermore, bifurcation of the liability 

and damages phases in this arbitration, discussed below, will make document production 

in each phase more manageable, again a circumstance that is not uncommon in investment 

arbitration.   

253. The Tribunal is not convinced that a document production process in respect of liability 

issues that might exceed the length of processes taken in other cases would necessarily 

infringe on the due process rights of either party. At the liability phase the issues are 

common to all claimants or to groups of claimants and so it is difficult to see how an 

examination of each individual claim would be relevant. Moreover, both parties have an 

interest in making the process move forward efficiently and the Tribunal can monitor the 

process to ensure that repetitive production requests that would constitute an abuse of the 

process are not being made. Accordingly, the Tribunal does not consider that the potential 

length of a document production process in respect of liability would make the 
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proceedings in this case unmanageable. As pointed out below, the Tribunal also considers 

a damages phase would also be manageable. 

254. Length of Submissions. The Tribunal notes the Respondent’s concern about the length 

of the submissions that would be necessary to enable it to respond to each claim 

individually in its Counter Memorial on the Merits and Rejoinder).270 Once again the 

Tribunal considers that a counter memorial restricted to liability, and not dealing with 

damages issues, will not have to focus on individual claims.  In a bifurcated process 

liability would have to be established before there would be a damages phase in which 

there would be an assessment of loss on individual claimant basis. Thus, the submissions 

at that stage would be more contained than the Respondent contemplates. 

255. Length of Hearings. The Respondent has argued that the hearings could take up to 60 

weeks if the Respondent was to take only a few hours to address each claim.271 While it 

is true that such a period would be an extensive addition to the time a case might be 

expected to take, the Tribunal does not see such a consequence as inevitable. As the 

Tribunal has pointed out the claims can be considered in four categories: claims by Bank 

of Cyprus bondholders; claims by Laiki Bank bondholders; claims by Bank of Cyprus 

depositors; claims by Laiki Bank depositors. 

256. Since the alleged breach in respect of each category of claimants is the same, (together 

with an additional claim of breach with respect to bondholders and deposit holders in Bank 

of Cyprus) then the need to repeat the basic claims in respect of each claimant within each 

category, either when seeking to establish or in seeking to deny liability, seems 

unnecessary, and it is not clear why a party would want to take the time to do this. Further, 

the power of the Tribunal under Article 44 and Rule 19 would enable it to ensure that 

unnecessary repetition that was not relevant to the basic question of liability was avoided. 

The Respondent’s argument that the claims are different because the Claimants purchased 

their assets at different times and under different circumstances and would thus have 

different expectations272 is not relevant in determining liability in this case where the 
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claims are not founded on the basis of legitimate expectations.273 The time and 

circumstances of the purchase of an asset might be relevant to the assessment of damages, 

but that does not make it relevant to the determination of liability. 

257. Quantification of damages. The Tribunal recognizes that the question of the separate 

consideration of individual claims would arise in the context of determining damages 

should the Tribunal decide that the Respondent was liable and thus would involve further 

document production during the damages phase, although more limited because of the 

document production in the liability phase. At the present stage, however, it is not possible 

to determine the scope of the need for individual examination of claimants. If the 

proceedings were to be bifurcated between a liability phase and a damages phase, the 

question of the examination of individual claims would be postponed until there was a 

decision on liability. Of course, if the Tribunal were to decide that liability had not been 

established, then there would be no need for any such examination. But there are other 

possibilities. The Tribunal might find liability in a way that requires only a limited 

examination of individual claims or it might find that some categories of claims are to be 

excluded altogether. Indeed, the need for and purpose of any individual assessment of 

damages could only be determined in the light of a decision of the Tribunal on liability. 

258. Given these considerations, the Tribunal is of the view that it would be premature to 

undertake an examination of individual claims before a damages phase was reached.  As 

a result, the consideration of individual claims for the purposes of assessing damages 

should be postponed until a separate damages phase of the proceedings. In short, since the 

potential for a lengthy process for the examination of individual claims is only conjectural 

at this stage, the Tribunal does not find this a basis for concluding that the proceedings are 

unmanageable and that the mass claim should be found inadmissible. 

259. In light of the above, the Tribunal concludes that the claims before it are admissible as a 

mass claim, subject to the fulfilment of certain other conditions that are discussed below. 
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(c) Certainty of the claimant pool 

260. It would be unreasonable for the Respondent and create uncertainty for the Tribunal if 

individual claimants were entitled to exit from the mass claim at will. The Respondent 

could be faced with an ever-decreasing class of claimants, which could create uncertainty 

and raise questions such as, against whom can any award be enforced and how are costs 

to be recovered? Accordingly, the pool of claimants has to be fixed. The relevant time for 

fixing the claimant pool is May 17, 2019, the date when the claimant list was clarified to 

the Tribunal. All 956 Claimants within the pool at that date will receive the benefit of any 

award in their favour and will be responsible for any costs ordered by the Tribunal. No 

Claimant may withdraw from the case without the consent of the Respondent.  

261. This result follows from Article 25(1) of the Convention under which once consent is 

given no party can withdraw it unilaterally. In accordance with Arbitration Rule 44, if the 

Respondent objects to the discontinuance of a claim, then the proceedings continue. In the 

event of a claimant dying before the award, other tribunals have left the question of 

succession to the applicable national law of the deceased claimant.274 

(d) Bifurcation 

262. In order to ensure the manageability of the proceedings, there is a strong argument for the 

case to be bifurcated between a liability phase and a damages phase. Accordingly, the 

Tribunal invites submissions from the Parties on bifurcation within 30 days of this 

Decision.  

263. The Tribunal recognizes that the Claimants have already made arguments on damages, 

but if the proceedings were to be bifurcated, the Respondent need not respond to these 

arguments until the damages phase. Thus, under a bifurcated process the next round of 

pleadings – Counter Memorial, Reply and Rejoinder – would deal only with questions of 

liability. A subsequent damages phase, if necessary, would commence with the Claimants 

updating their Memorial on the Merits as it relates to damages followed by a Counter 

Memorial, Reply and Rejoinder all relating to damages. The timetable for the filing of the 
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pleadings on liability would be a matter to be determined by the Tribunal after consultation 

with the parties. 

(e) Security for Costs 

264. Earlier the Tribunal indicated that if this case were to go forward consideration would 

have to be given to granting security for costs. The right of tribunals to grant security for 

costs has been widely recognized, and it has been included specifically in ICSID’s 

proposed amendments to its Arbitration Rules. Its application, however, has been 

exceedingly limited. Generally, it is considered that security for costs should be awarded 

only in exceptional cases where a Respondent faces having to defend a claim against a 

claimant whose past actions or current financial position show that there is a real 

likelihood that it will not pay costs awarded against it.  

265. There is no evidence of this kind in respect of the Claimants. What the Respondent has 

demonstrated, however, is the difficulty of pursuing claims against 956 claimants to 

recover costs, when the cost of doing so could well exceed the amount of the costs 

awarded. The Tribunal recognizes that this is a unique consequence of a mass claim and 

creates a burden that respondents in cases involving much smaller numbers of claimants 

do not face. Accordingly, the Tribunal considers that it would be a reasonable protection 

of the Respondent’s interests to make an order for security of costs and condition the 

continuance of this case on the provision of that security.  

266. Accordingly, the Tribunal invites the Respondent to make an application for security for 

costs within 30 days of this Decision and the Claimants to provide comments on that 

application within 15 days after receipt of an application by the Respondent. If the 

proceedings were to be bifurcated the request for security for costs would be made initially 

for the liability phase.  

(3) The Objection to Jurisdiction due to lack of consent to the consolidation of claims 

267. The Respondent argues that the Claimants have unilaterally consolidated their claims 

under the Cyprus-Greece BIT and the Cyprus-BLEU BIT without the Respondent’s 
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consent, which it says is invalid and results in a defective procedure.275 Absent consent, 

the Respondent argues, the claims under each BIT must be submitted to separate 

arbitrations. The Respondent relies on the London Commercial Court case of A v. B276 

which overturned an LCIA award as claims under two contracts to a single arbitration 

were submitted without the consent by all parties.277 The Respondent argues further that 

unilateral consolidation violates “a fundamental rule of procedure” because it restricts the 

possibility to appoint nationals of both Luxembourg and Greece to the Tribunal and 

therefore the constitution of the Tribunal has been compromised. 278  

268. The Claimants argue that this proceeding is not a consolidation of separate proceedings 

but instead a single proceeding with a plurality of claimants,279 as upheld in the Ambiente 

jurisdictional decision.280 The Claimants argue further that several ICSID decisions hold 

that the initiation of a single proceeding by multiple claimants does not require “specific 

or additional consent.”281 The Claimants add that it is common for multiple claimants to 

initiate one arbitration under multiple BITs under the ICSID Convention.282  They submit 

that the A v. B case is not an ICSID case and is therefore irrelevant. 

269. The Tribunal agrees with the finding in the Ambiente decision that there is no 

consolidation where, as in this case, a plurality of claimants agree to proceed jointly in 

one proceeding. Instead, the Claimants are pursuing this arbitration procedure as a single 

claimant party. No additional issue of consent arises from this circumstance.   

270. In the Tribunal’s view, no additional consent on the part of the Respondent is required for 

Claimants to proceed jointly on the basis both of the Cyprus-Greece BIT and the Cyprus-

BLEU BIT.  Neither of these BITs nor the ICSID Convention contain language requiring 

such additional consent. The case of A v. B before the London Commercial Court is not 
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apposite, as it concerns arbitrations arising out of separate contracts (each of which would 

apply to persons bound by privity) rather than under separate BITs (each of which apply 

to an undetermined group of investors). Moreover, the arbitrations at issue in that case 

were not, and could not have been, conducted under the ICSID Convention. 

271. The Respondent is correct in asserting that when, as in this case, claimants of different 

nationalities proceed jointly in an arbitration proceeding under the ICSID Convention, 

each of the Parties is limited from appointing an arbitrator of the same nationality as that 

of any of the disputing parties. The Tribunal disagrees, however, that this somehow 

“compromises” the constitution of the Tribunal or that it affects this Tribunal’s 

jurisdiction. Under Article 39 of the ICSID Convention, the Parties may agree to appoint 

each individual member of the Tribunal, in which case the nationality restriction does not 

apply. In any event, the restriction applies in equal measure to both the Claimants and the 

Respondent. There is no evidence that the Respondent has attempted to seek agreement 

with the Claimants under Article 39 of the Convention. 

272. The Tribunal thus dismisses the Respondent’s objection based on consolidation of claims. 

(4) The Objection to Jurisdiction with respect to indirectly held investments 

273. The Respondent argues that certain claims based on indirectly held investments should be 

dismissed because the Cyprus-Greece BIT does not expressly provide for the protection 

of indirect investments.283 The Respondent argues that Claimants may not establish 

jurisdiction by asserting ownership of, or other interests in, entities established in Cyprus 

or third states which in turn hold assets in Cyprus.284 The Respondent notes that each of 

the Contracting Parties has concluded BITs with other states expressly covering indirect 

investments.285 To read the same provision into the Cyprus-Greece BIT would undermine 

and render otiose the express references to indirect investments in those other treaties.286  

The Respondent further relies on the Poštová banka287 award to argue that the Cyprus-
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Greece BIT, under which it was rendered, does not entitle shareholders of an entity to treat 

the latter’s investment as the shareholder’s own. 

274. The Claimants argue that the broad terms of Article 1.1 of that BIT288 extends to “indirect” 

investments,289 an interpretation which comports with the object and purpose of the 

Cyprus-Greece BIT.290 The Claimants emphasize the lines of investor-state jurisprudence 

which extend the scope of investment to indirect investments even if not expressly 

stipulated in the definition.291 They argue that the Poštová award was incorrectly 

decided,292 and that it can be distinguished from this case based on the structure and 

character of the relevant investments.293 In addition to addressing certain factual points, 

the Claimants argue that indirect holdings of investments in Cyprus are protected under 

the Cyprus-Greece BIT even if they are held through a “beneficial interest” in 

intermediary companies294 or consist of a minority interest in such companies.295 

275. The Tribunal must begin its analysis on the basis of the text of the Cyprus-Greece BIT. 

Article 1.1 of the Cyprus-Greece BIT contains a broad definition of “[i]nvestment”, but 

its core definition of this term is that “‘[i]nvestment’ means every kind of asset”. This 

provision is silent on the question of the manner (including the degree of remoteness, if 

any) in which a qualifying investment may be held by a qualifying investor. The only 

reference in the Cyprus-Greece BIT to this question seems to appear in the language found 

in Article 2 (and repeated in other provisions of the BIT and its preamble) that refers to 

“investments by investors of the other Contracting Party” (emphasis added). This minimal 

formulation may allow for a broad construction but does not exhaust the analysis. 
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276. The Respondent argues that, because both the Respondent and Greece agreed in express 

terms in other BITs (for example, in Article 3.1 of the Cyprus-BLEU BIT and Article 1 

of the Greece-Morocco BIT296) to the protection of indirectly held investments, the 

absence of such terms in the Cyprus-Greece BIT shows that the Contracting Parties to this 

BIT did not intend to embrace indirect investments within its scope.  To accept the 

Claimants’ interpretation of the Cyprus-Greece BIT, says the Respondent, would render 

the express language in other BITs “superfluous,” contrary to principles of treaty 

interpretation.297 The Tribunal does not find the Respondent’s argument convincing.  It is 

undisputed that the Cyprus-Greece BIT should be interpreted in good faith in accordance 

with the ordinary meaning of its terms in their context and in the light of its object and 

purpose.298 In this respect, none of the other BITs entered into by Cyprus or Greece is an 

agreement between Cyprus and Greece that was made in connection with the Cyprus-

Greece BIT, or that relates to the interpretation or application of the Cyprus-Greece BIT, 

or that applies to Cyprus-Greece relations.299 Those other BITs can therefore at most have 

a remote bearing on the interpretation of the Cyprus-Greece BIT.   

277. The entire text of the Cyprus-Greece BIT is of greater relevance to the interpretation of 

each of its terms. Article 7 of the Cyprus-Greece BIT provides that it shall apply to pre-

existing investments “provided that such investments are still under the ownership, full or 

partial, of the interested investors”. This provision does not specify whether the subsisting 

“ownership” of an investment must be held by an investor directly. The additional 

qualification that ownership must belong to an “interested investor”, however, would 

suggest that ownership need not be direct. 

278. In addition to the ordinary meaning of its terms in their context, the Tribunal must interpret 

the Cyprus-Greece BIT in the light of its object and purpose. The Contracting Parties 

expressed their common aspirations in the preamble of the Cyprus-Greece BIT as follows:  

                                                           
296 R-0212.  
297 Resp. Mem. Jur., para. 454. 
298 See, Vienna Convention on the Law of Treaties, Article 31(1), CL-0051; R-207. 
299 Vienna Convention on the Law of Treaties, Article 31(2) and (3), CL-0051. 
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“DESIRING to strengthen their economic cooperation to the mutual benefit 
of both countries on a long term basis, 

HAVING, as their objective, to create favourable conditions for 
investments by investors of either Contracting Party in the territory of the 
other Contracting Party,  

RECOGNISING that the promotion and protection of investments, on the 
basis of the present Agreement, will stimulate the initiative in this field.” 

279. The aim of long-term economic cooperation for mutual benefit and the objective of 

favorable conditions for investments are in the Tribunal’s view compatible with the 

protection of indirect investment.  The Tribunal does not see any limitation in or deriving 

from the Cyprus-Greece BIT to the manner in which qualifying Greek investors may hold 

or own investments in Cyprus.  Taken together, therefore, the Tribunal finds that the broad 

terms used in the provisions of the Cyprus-Greece BIT (“investments by investors”), in 

view of the BITs reference in its Article 7 to “interested” investors, and in the light of its 

object and purpose to foster long-term economic cooperation for the mutual benefit of the 

Contracting States, support the conclusion that the Cyprus-Greece BIT applies to indirect 

investments by Greek nationals in the territory of Cyprus. 

280. The Tribunal must consider whether its reading of the Cyprus-Greece BIT is consistent 

with a good faith understanding of the terms of the BIT. The Tribunal takes account in 

this respect of the Poštová award, on which the Respondent relies, which declined 

jurisdiction on the basis of the Cyprus-Greece BIT, where one of the claimants claimed to 

have an investment held by a Slovakian bank. While the Poštová award concluded that 

the investor in question did not have a protected investment in Cyprus, the award does not 

contain an analysis of the Cyprus-Greece BIT in the terms carried out above by this 

Tribunal and is thus of limited guidance. The Poštová  award does contain reasoning based 

on several arbitral decisions applying other BITs.300 Those other decisions, cited in the 

Poštová  award, similarly do not reveal any analysis of the issues discussed above in this 

decision. The absence of such analysis is striking given the fact that at least one of the 

                                                           
300 Poštová banka, paras. 230-244, RL-0029. 
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BITs on which certain of those decisions are made (viz., El Paso v. Argentina and CMS 

v. Argentina, both under the Argentina-United States BIT), expressly provides for the 

protection of investments held “directly or indirectly” by qualifying investors.301   

281. The above suggests that the issue addressed by the Poštová award is not identical to the 

issue raised by the Respondent in this proceeding. This is confirmed by examining the 

award in BG Group v. Argentina,302 under the Argentina-United Kingdom BIT. Despite 

the fact that the Argentina-United Kingdom BIT does not contain an express provision 

covering indirectly held investments, the BG tribunal upheld its jurisdiction over BG 

Group’s “indirect participation in the Argentine companies” MetroGAS and GASA.303  

The BG tribunal did not recognize, however, BG Group’s standing to claim for amounts 

due under MetroGAS’s license because BG Group did not establish that those losses 

flowed to the value of its shares.304   

282. The issue in the BG case (as well as in related decisions including the Poštová award) is 

therefore not one of indirect holding of investments but one of standing to claim for 

obligations due to an enterprise in which the investor holds an interest as a shareholder.  

The proposition articulated by the Poštová award is that standing requires a showing that 

loss is sustained by the shareholder as well as by the enterprise. In this case, the Claimants 

assert that each of them has sustained loss as a result of the Respondent’s measures. As a 

result, neither the Poštová award nor the decisions on which it relies provide guidance to 

this Tribunal for analyzing whether it has jurisdiction under the Cyprus-Greece BIT. 

283. The Tribunal must consider, in addition, whether its reading of the Cyprus-Greece BIT is 

contrary to any particular established principle of interpretation that would negate its 

analysis under the customary rule set out in Article 31 of the Vienna Convention. The 

Respondent has invoked the principle verba aliquid operari debent. The Tribunal does 

not see how that principle is material to its reading of the Cyprus-Greece BIT.  The 

                                                           
301 El Paso Energy International Company v. Argentina (ICSID Case No. ARB/03/15), Award, October 31, 2011, para. 
143, CL-0084.; CMS Gas Transmission Company v. Argentina (ICSID Case No. ARB/01/8), Award, May 15, 2005, 
para. 4, CL-0075. 
302 BG Group plc v Argentine Republic, RL-0096. 
303 BG Group plc v Argentine Republic, paras. 112, 138, 216, RL-0096. 
304 BG Group plc v Argentine Republic, paras. 214-215, RL-0096. 
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meaning and effect of the provisions of BITs entered into by Cyprus or Greece with third 

parties are not affected by the interpretation of the Cyprus-Greece BIT. The fact that 

certain stipulations are made expressly in certain of those treaties but only tacitly in the 

Cyprus-Greece BIT does not imply contradiction nor does it render the express provisions 

superfluous or meaningless.  Each treaty must be interpreted on its own terms. 

284. The above conclusion, therefore, is sufficient for the Tribunal to find that investments in 

Cyprus held by Greek nationals through wholly owned or controlled intermediary entities 

come within the scope of the Cyprus-Greece BIT. The Respondent, however, raises two 

additional issues under this objection. 

285. The first additional issue is whether a “beneficial interest” of a Greek national in an 

intermediary company which owns an investment in Cyprus is sufficient to bring that 

investment within the scope of the Cyprus-Greece BIT. In the Tribunal’s view, it is.  

Beneficial ownership is a form of legal interest widely recognized by the principal legal 

systems of the world and by international law.305 For the purpose of establishing the 

Tribunal’s jurisdiction, it is sufficient for the relevant Claimant or Claimants to assert and 

provide prima facie evidence of such a beneficial interest.   

286. The second additional issue raised by the Respondent under this objection is whether a 

minority shareholding held by a Greek national in an intermediary company, which owns 

an investment in Cyprus, is sufficient to bring that investment within the scope of the 

Cyprus-Greece BIT. 

287. The Tribunal is bound to mention that Article 7 of the Cyprus-Greece BIT provides that 

it shall apply to investments “under the ownership, full or partial, of” qualifying investors.  

This provision applies to investment pre-dating the entry into force of the BIT. The BIT 

is silent on whether it applies to investments made after its entry into force which are 

under the “full or partial” ownership of qualifying investors. In the Tribunal’s view, 

Article 2 of the Cyprus-Greece BIT (“investments by investors”) must be read in the 

context of, and consistently with, Article 7 of the BIT. Moreover, it would be manifestly 

                                                           
305 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador 
(ICSID Case No. ARB/06/11), Award, October 5, 2012, footnote 77, CL-0110. 
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unreasonable to conclude that the BIT does not apply to investments in Cyprus under the 

partial ownership of Greek investors only when they are made after the entry into force of 

the Cyprus-Greece BIT. 

288. The Tribunal has found that the ownership of an investment under the Cyprus-Greece BIT 

may be direct or indirect. Article 7 of the Cyprus-Greece BIT adds that such ownership 

may also be full or partial. A minority shareholding by a Greek national in an entity that 

holds an investment in Cyprus would satisfy the requirement of a partial, indirect 

ownership of a qualifying investment and therefore come within the scope of protection 

of the BIT.  This conclusion is moreover supported by the line of arbitral decisions cited 

by the Claimants. 

289. Finally, the Respondent raises under this objection certain factual issues concerning the 

alleged insufficiency of information that would allow the Tribunal to conclude that certain 

Claimants do in fact hold investments in Cyprus indirectly.  The Tribunal, however, need 

not reach a final conclusion on those factual issues for the purpose of its jurisdiction.  

Given that the Respondent argues that the Claimants have not met their burden of evidence 

to establish jurisdiction, this is the extent of the Tribunal’s finding. In other words, the 

Claimants have provided sufficient information for the purpose of establishing this 

Tribunal’s jurisdiction, without prejudice to the Respondent’s right to rebut that evidence 

in the liability phase of these proceedings. 

290. Accordingly, the Tribunal dismisses the Respondent’s objection based on the indirect 

holding of investments. 

(5) The Objection to Jurisdiction over certain claims due to the absence of a 

qualifying investment 

291. The Respondent objects that the Claimants’ investments do not qualify as such under both 

the ICSID Convention and the BITs.  The Respondent first makes the general contention 

that, even if the Claimants’ holdings satisfy the literal descriptions of each BIT as they 

constitute assets, bonds, and claims to money, they nevertheless do not fulfill the qualities 

inherent to an investment (namely, contribution of assets or money, a certain duration, and 
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risk) and therefore fall outside the scope of the BITs and of the ICSID Convention.306 The 

Respondent argues further that some Claimants may not have qualifying investments 

because they held deposits only for a short period and not as long-term investments in 

Cyprus.307 The Tribunal shall first consider this general dimension of the Respondent’s 

objection before turning to certain specific issues. 

292. The Claimants argue that all bonds and deposit accounts for which they claim are covered 

investments under both the ICSID Convention and the BITs. The bonds and deposits fall 

within the definitions of ‘investment’ within the relevant BITs.308 The Claimants argue 

that the Salini test is not relevant in this case and that the Tribunal should primarily look 

to the terms of the BITs.309 The Claimants argue that, even if the Salini factors were to 

apply, the test would be satisfied with respect to each component factor,310 which should 

be assessed holistically rather than cumulatively.311  

293. The Tribunal is of the view that the bonds and deposits for which the Claimants claim are 

investments for the purpose of the BIT and the ICSID Convention. Bonds and deposits 

are in turn a form of tradeable “asset” as expressly provided by the BITs. Assuming, 

without deciding the question, that the BIT’s definition of “investment” does not control 

the meaning of “investment” under the ICSID Convention, the Tribunal finds that the 

purchase of bonds and the making of bank deposits is comprised by the ordinary meaning 

of the term “investment” as this term is used in the ICSID Convention. The Oxford English 

Dictionary includes among the six definitions of “investment” in “[s]enses relating to the 

investing of money or capital”, the following: “The use of money or capital to purchase 

an asset or assets (such as property, stocks, bonds, etc.), in the expectation of earning 

income or profit over time.”312 

                                                           
306 Resp. Mem. Jur., paras. 483-485. 
307 Resp. Mem. Jur., para. 494. 
308 Cl. C-Mem. Jur., paras. 224-225. 
309 Cl. C-Mem. Jur., para. 226. 
310 E.g., with respect to a substantial commitment of money, Cl. C-Mem. Jur., para. 228; Cl. Mem. Merits, para. 208. 
311 Cl. C-Mem. Jur., paras. 227-234. 
312 Oxford English Dictionary, “investment, n.”, viewed online, January 15, 2020, at  
https://www.oed.com/view/Entry/99052?redirectedFrom=investment#eid. 
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294. As regards the so-called Salini test, the Tribunal notes that this test is a doctrinal and 

jurisprudential formulation. The Tribunal can only view the Salini test as subordinated to 

the applicable rules and principles of treaty interpretation, in particular the requirement to 

have regard of the ordinary meaning of the term “investment”. The contours of this 

meaning, even with the aid of the Salini test, are broad. The Tribunal therefore agrees that 

the Salini test should be applied holistically, in accordance with the international law rules 

and principles of treaty interpretation, and not cumulatively. The Tribunal is greatly aided 

in this task by the discussion in the ICSID arbitral decisions that have dealt with disputes 

concerning bonds and bank deposits, including the decision in Fedax,313 Abaclat,314 

Alemanni315 and Ambiente Ufficio,316 which have reached conclusions consistent with the 

Tribunal’s finding in this case. 

295. With respect to bonds that were held by certain Claimants only for a short period, the 

Tribunal finds that this circumstance does not change their character as investments on 

the facts on the record. The relevant Claimants are entitled to the presumption that their 

acquisition of these bonds was for an indefinite period (subject to the applicable date of 

maturity) and with the expectation of a financial gain. 

296. The Tribunal therefore rejects the Respondent’s general objection based on the lack of a 

qualifying investment. It will now consider the Respondent’s specific arguments under 

this objection. 

297. The Respondent argues that the Claimants’ assets consisting in (a) life insurance contracts 

associated with Laiki bonds and (b) bonds issued by the U.K. entity, Egnatia Finance PLC, 

do not qualify as investments. 

(a) The Life Insurance Contracts 

298. The Respondent argues that certain life insurance contracts do not qualify as investments 

as the contractual relationship in each case was between an individual Claimant and a 

                                                           
313 Fedax N.V. v. The Republic of Venezuela (ICSID Case No. ARB/96/3), Decision of the Tribunal on Objections to 
Jurisdiction, July 11, 1997, CL-0088. 
314 See supra, n. 39. 
315 See supra, n. 46. 
316 See supra, n. 40. 
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Greek insurance company, .  Even if these contracts were deemed 

investments, they would be investments in Greece, not in Cyprus.  They are governed by 

Greek law, they were procured in Greece, and disputes arising out of the contracts were 

subject to Greek courts.317 The individual Claimants do not own any Laiki bonds and the 

contracts thus fall outside of the Cyprus-Greece BIT.318 Mere “factual economic 

connections” with Cyprus are not sufficient to establish an investment in Cyprus.319 In 

any event, the Greek life insurance company  is a separate Claimant in this 

proceeding and “appears to be claiming with respect to the same losses on the Laiki bond 

with ISIN No. XS0468634539 that are claimed by the holders of the Life Insurance 

Contracts.” 320 Double recovery should not be allowed.  

299. The Claimants argue that the investments, including those comprising of life insurance 

contracts, were made in Cyprus. This was the location where the benefits flowed, which 

is the relevant factor pursuant to the Ambiente award.321 The Claimants submit that the 

relevant covered investments are the bonds underlying the Life Insurance Contracts in 

which the Greek holders of insurance contract hold an indirect interest, as evidenced by 

the losses flowing from the measures affecting Laiki bank and the bonds.322  

300. The Tribunal agrees that the bonds underlying the Life Insurance Contracts have a 

territorial nexus with Cyprus. The question, however, is whether these bonds have a 

qualifying nexus with the holders of the Life Insurance Contracts. That nexus is not one 

of ownership, but is instead of a contractual character. The Claimants assert that the 

policyholders’ pooled premiums were used to purchase the bonds from Laiki bank. This 

circumstance indicates that the contracts prompted the purchase of the bonds for the 

benefit of the policyholders. Such a transaction in the view of the Tribunal involves the 

creation of a beneficial interest in the bonds which amounts to an indirect investment by 

                                                           
317 Resp. Mem. Jur., paras. 489-490. 
318 Resp. Rep. Jur., paras. 261-264; Resp. Mem. Jur., para. 491, relying on Burimi SRL and Eagle Games SH.A v. 
Republic of Albania (ICSID Case No. ARB/11/18), Award, May 29, 2013, paras. 145-146, RL-0182. 
319 Resp. Rep. Jur., para. 267. 
320 Resp. Mem. Jur., para. 491. 
321 Cl. C-Mem. Jur., para. 237; Ambiente, para. 499 (Ambiente held that “in order to identify in which State’s territory 
an investment was made, one has to determine the first State which benefits from this investment.”); See also CL-
0053. 
322 Cl. C-Mem. Jur., paras. 239-240. 
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the policyholders in the bonds. The bonds’ nexus with Cyprus is, in turn, sufficient to 

amount to an investment covered by the Cyprus-Greece BIT. 

301. The Claimants nevertheless take the position that this investment does not exclude the 

claim in this case by  with respect to the same bonds. The Tribunal agrees 

with the Respondent that double recovery is not allowed in this circumstance. This, 

however, is an issue for the merits or damages phase of this proceeding and does not affect 

the Tribunal’s jurisdiction with respect to each of these Claimants. 

(b) The UK-Issued Bonds 

302. The Respondent submits that the bonds with ISIN Nos. XS0427466817 and 

XS0449357754 were issued in the United Kingdom by a British company, Egnatia 

Finance PLC, not by Laiki.323 As Egnatia Finance PLC is an entity incorporated in 

England and Wales under English law, the bonds were issued in the United Kingdom, and 

any disputes arising are subject to English courts. The bonds therefore cannot be 

considered to be an investment in Cyprus.  

303. The Claimants argue that the bonds with ISIN Nos. XS0427466817 and XS0449357754 

were investments in Cyprus. Even though the bonds were issued by an English company, 

governed by English law and were subject to the purview of English courts, a Cypriot 

company and in turn the Cypriot banking and financial sector was the beneficiary of the 

investment, and the purchasers of the bonds were cognizant of the transaction and risks 

associated with the investment.324 

304. The Tribunal finds that these bonds were guaranteed by Laiki bank.  The Claimants assert 

that “as of December 2009, Laiki ultimately became the guarantor of the notes in question 

and the capital raised by the notes was deposited into Laiki.”325 The Tribunal finds that 

the bonds therefore amount to investments in Cyprus for the purpose of the Cyprus-Greece 

BIT. 

                                                           
323 Resp. Mem. Jur., para. 492; Resp. Rep. Jur., paras. 268-269. 
324 Cl. C-Mem. Jur., paras. 241-243.  
325 Cl. C-Mem. Jur., para. 242. 
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(6) The Objection to Jurisdiction due to non-compliance with the notice provisions 

under the BITs 

305. According to the Respondent, only 21 Claimants complied with the mandatory notice and 

waiting periods in the relevant BITs. The other Claimants should be dismissed from this 

proceeding.326 The notice of dispute under the Cyprus-BLEU BIT was sent on June 11, 

2015, while the Request for Arbitration which added the Luxembourg Claimant was filed 

on November 18, 2015, less than six months after the notice.327 Accordingly, the 

Respondent argues that the Luxembourg Claimant failed to observe the waiting period 

required under the Cyprus-BLEU BIT 328 and the Tribunal is deprived of jurisdiction.329  

Taking jurisdiction over these Claimants, according to the Respondent, is contrary to the 

purpose of a proper notice of claim and the need for the State’s consent to arbitration.330 

306. The Claimants submit that the notice provisions in the applicable BITs were complied 

with through the multiple notices sent to the Respondent over a 16-month period detailing 

the proposed claims.331 No response was received by the Respondent. The Claimants cited 

the futility exception in reserving their right to submit the dispute to international 

arbitration prior to the expiry of the cooling-off period.332 Further, the Claimants reject 

the Respondent’s argument that any claimants that were not identified six months in 

advance of the filing of arbitration proceedings are outside the Tribunal’s jurisdiction.333 

307. Additionally, the Claimants contend that notice provisions are non-jurisdictional in nature, 

relying on a series of arbitral awards such as Biwater v. Tanzania, Bayindir v. Pakistan, 

and Société Générale v. Pakistan.334 Further, relying on a series of arbitral awards and 

                                                           
326 Resp. Mem. Jur., paras. 465-476. 
327 Resp. Mem. Jur., para. 465. 
328 “In the absence of an amicable settlement by direct agreement between the parties to the dispute or by conciliation 
through diplomatic channels within six months from the receipt of the notification, the dispute shall be submitted to 
international arbitration…”, C-0016. 
329 Resp. Mem. Jur., paras. 466-467. 
330 Resp. Mem. Jur., paras. 472-475. 
331 Cl. C-Mem. Jur., paras. 194-198. 
332 Cl. C-Mem. Jur., para. 198 (citing Letter from S. Fietta and G. Jarvis to H.E. President N. Anastasiades et al., 
October 20, 2015, p. 2, C-0127); Cl. Rej. Jur. paras. 219, 224. 
333 Cl. Rej. Jur., para. 220. 
334 Cl. C-Mem. Jur., paras. 204-206; Cl. Rej. Jur., para. 221; See Biwater Gauff (Tanzania) Ltd. v. Tanzania (ICSID 
Case No. ARB/05/22), Award, July 24, 2008, CL-0066; Bayindir Insaat Turzim Ticaret Ve Sanayi A.S. v. Pakistan 
(ICSID Case No. ARB/03/29), Decision on Jurisdiction, November 14, 2005, CL-0063; Société Générale de 



  
 

90 
 

academic commentaries, the Claimants argue that if settlement is deemed to be futile, 

failure to comply with the notice provision does not impede jurisdiction.335 

308. The Tribunal notes that the Respondent’s objection does not affect all Claimants. The 

Respondent acknowledges that 21 Claimants did comply with the six-month notice period 

under the Cyprus-Greece BIT. In the Tribunal’s view, the issues concerning non-

compliance with the relevant notice periods are twofold. First, aside from the 21 Claimants 

whom the Respondent admits have complied with the notice period under the Cyprus-

Greece BIT, is jurisdiction excluded over the remaining Claimants who seek to claim 

under the Cyprus-Greece BIT? Second, is jurisdiction excluded in this case over  

(i.e., the Luxembourg Claimant) due to its alleged non-

compliance with the notice period under the Cyprus-BLEU BIT? 

309. The first question above requires the Tribunal to examine whether the remaining Greek 

Claimants have complied with Article 9 of the Cyprus-Greece BIT and, if not, what are 

the consequences of such non-compliance. The remaining Greek Claimants have each 

submitted claims arising out of the same dispute of which the initial 21 Claimants gave 

notice under the Cyprus-Greece BIT. The initial notice of dispute, dated July 11, 2014, 

advised the Respondent that other similarly situated Claimants may join the claim. By a 

letter of August 12, 2015 (i.e., more than a year later), the Claimants notified the 

Respondent that a further 303 Claimants had joined the claim. The Respondent has not 

denied the Claimants’ assertion that it did not at any time attempt to engage in discussions 

for an amicable settlement of the dispute prior to the registration of the Request for 

Arbitration (nor, apparently, at any point after registration of the Request). 

310. The Tribunal observes that arbitration decisions do not reveal uniformity either with 

respect to the factual allegations concerning non-compliance with notice requirements 

under BITs or with respect to the remedies, if any, that arbitral tribunals have ordered with 

respect to non-compliance. 

                                                           
Surveillance S.A. v. Pakistan (ICSID Case No. ARB/01/13), Decision on Objections to Jurisdiction, August 06, 2003, 
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311. The distinctive facts of this case are that 21 Claimants complied with the notice period 

with respect to a dispute arising from certain measures affecting holders of bonds and 

deposits in Laiki bank and the Bank of Cyprus and alleged to breach the Cyprus-Greece 

BIT. That dispute could not be settled within the prescribed six-month notice period.  The 

21 Claimants commenced arbitration proceedings under the ICSID Convention as a single 

claimant party. An additional 303 Claimants gave notice on August 12, 2015 with respect 

to the same measures alleged to amount to the same breaches of the Cyprus-Greece BIT. 

These additional Claimants did not commence a separate proceeding but instead joined 

the initial 21 Claimants as a single claimant party in the Request for Arbitration dated 

November 18, 2015. An additional 631 Claimants joined the initial 21 Claimants in the 

Request for Arbitration, also with respect to the same measures alleged to amount to the 

same breaches of the Cyprus-Greece BIT.336 

312. The Tribunal must determine whether all or part of the remaining Claimants have 

complied with the access requirements of Article 9 of the Cyprus-Greece BIT, as that 

provision is understood in accordance with the rules of international law governing the 

interpretation of treaties.337 The Tribunal holds that all remaining Claimants have so 

complied, for the reasons set out in the following paragraphs. 

313. Article 9(1) of the Cyprus-Greece BIT speaks of a dispute with “an investor”. Article 9(2) 

of the Cyprus-Greece BIT provides that after the six-month notice period “the investor 

concerned may submit the dispute” to arbitration under the ICSID Convention.  As the 

Tribunal has discussed above in a different context, these terms should not be understood 

rigidly as referring exclusively to a single investor. It is more reasonable, instead, to 

understand these terms as embracing multiple investors. 

314. The purpose of the notice period is to allow the dispute, as provided by Article 9(1) of the 

Cyprus-Greece BIT, to “be settled, to the extent possible, by the interested parties in an 

amicable way”. Article 9(2) of the Cyprus-Greece BIT allows “the investor concerned” to 

                                                           
336 Annex I of the Amended Request for Arbitration lists 955 Claimants. 
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submit the dispute to arbitration under the ICSID Convention if the dispute “cannot be 

settled within six months from the date either party requested amicable settlement”. 

315. It follows from the ordinary meaning of these terms that they do not require “the investor 

concerned” to request amicable settlement of the dispute as a condition for it to commence 

arbitration under the BIT. The condition expressed in Article 9(2) of the Cyprus-Greece 

BIT is that the dispute “cannot be settled within six months from the date either party 

requested amicable settlement” (emphasis added). Article 9(1) of the BIT refers to the 

“interested parties” in the context of investor-state disputes under the BIT. These 

provisions suggest that the purpose of the notice requirement under the BIT is to trigger 

an opportunity for the settlement of the dispute before the commencement of arbitration 

proceedings. The notice requirement is not cast in terms of a narrow or rigid access 

requirement to investor-state arbitration under the BIT. 

316. It is clear in this case that it has been impossible for the Parties to settle the dispute within 

six months from the date that the claimant party first requested an amicable settlement of 

the dispute. Does the Cyprus-Greece BIT require that there be no additional investors 

added to the claimant party at least six months prior to the commencement of investor-

state arbitration? Its terms do not say so. 

317. The Respondent argues that it is entitled to the opportunity under the Cyprus-Greece BIT 

to assess, and seek a settlement with, each individual Claimant within the six-month notice 

period. The Tribunal notes once more that the Cyprus-Greece BIT does not use these exact 

terms. The Cyprus-Greece BIT requires that the disputing parties have the opportunity to 

settle the dispute during a six-month period between a request for settlement and the 

commencement of arbitration. The Parties in this case had that opportunity. The Greek 

investors who were added as Claimants beginning in August 2015 chose to form part of 

the effort to settle the same dispute. Given the time elapsed from the first notification, any 

attempt to settle that dispute with the latter, additional Claimants required the Respondent 

to settle the dispute with the initial 21 Claimants. The Respondent, however, made no 

attempt to do either.   
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318. The Tribunal concludes that the terms of Article 9 of the Cyprus-Greece BIT allow an 

eligible investor “involved” in a dispute to commence arbitration against a Contracting 

Party to the BIT if the dispute cannot be settled within six months from the date a party in 

the dispute (whether a claimant or the prospective respondent) has requested settlement.  

The terms of Article 9 of the Cyprus-Greece BIT do not always require, however, that 

each investor “involved” in a dispute provide a six-month notice to the prospective 

respondent Contracting Party. In circumstances where the prospective respondent has had 

a full opportunity to seek a settlement of the dispute with the prospective claimant over 

the prescribed six-month period, it is consistent with the terms of Article 9 of the Cyprus-

Greece BIT in their context and in the light of its object and purpose for additional 

investors “involved” in the same dispute to be added as claimants for commencing an 

ICSID Convention arbitration. All Greek Claimants have therefore complied with the 

access requirements of Article 9 of the Cyprus-Greece BIT. 

319. The Tribunal is not required to rule on whether a similarly situated investor may 

commence an arbitration proceeding relying on a request for settlement made by an 

investor who is a party to a separate, pending arbitration proceeding, arguing that the 

dispute could not be settled within the prescribed six-month period. It would seem, 

however, that once an investor or group of investors commence an arbitration proceeding 

in reliance on a request for settlement, that request has achieved and perhaps exhausted 

its purpose and, arguably, could not be relied upon to commence an additional proceeding.  

320. The second question above requires the Tribunal to examine whether the Luxembourg 

Claimant has complied with Article 10 of the Cyprus-BLEU BIT. Under Article 10(1) of 

this BIT, “the first party to take action” is required to notify the dispute in writing to the 

other party.  Under Article 10(1) of the Cyprus-BLEU BIT, absent an amicable settlement 

of the dispute “within six months from the receipt of the notification, the dispute shall be 

submitted to international arbitration, any other legal remedy being excluded.”  

321. In this case, the Luxembourg Claimant notified the dispute to Cyprus on June 11, 2015.  

The Respondent argues that, because the Claimants filed their amended Request for 

Arbitration (which included the Luxembourg Claimant) on November 18, 2015, less than 
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six months from June 11, 2015, the Luxembourg Claimant did not comply with Article 10 

of the Cyprus-BLEU BIT. However, the submission of a dispute to ICSID Convention 

arbitration is not accomplished solely by the filing of a Request for Arbitration, but 

requires the registration of the Request by the ICSID Secretary-General.338 In this case, 

the ICSID Secretary-General registered the Request on December 17, 2015, more than six 

months after the notice of dispute by the Luxembourg Claimant. The requirements of 

Article 10 of the Cyprus-BLEU BIT are therefore met.  

322. Accordingly, the Tribunal dismisses the Respondent’s objections based on non-

compliance with the access requirements under the Cyprus-Greece BIT and the Cyprus-

BLEU BIT. 

(7) The Objection to Jurisdiction over certain claims due to lack of qualification as 

an investor under the BITs 

323. The Respondent submits that at least three Claimants appear not to be nationals of either 

Greece or Luxembourg:   

• Claimant No. 221 is designated as , but the Respondent 

contends that the actual Claimant is a Liberian company, ., 

which authorized its director  to claim on its behalf.  The Respondent 

says there is no indication  is even a shareholder of  

.339 In addition, this company authorized  to bring a claim on its 

behalf only after the initial notice of dispute and thus the claim is an abusive attempt 

to create jurisdiction over a pre-existing dispute.340 Even if  is 

considered to be the owner of , the bonds are held by another 

U.K. entity and  is at best an owner of indirect investments.341 

                                                           
338 For the relevance of the date of the registration of a Request for Arbitration to ICSID jurisdiction, see El Paso 
Energy International Company v. Argentina (ICSID Case No. ARB/03/15), Decision on Jurisdiction, April 27, 2006, 
para. 136, CL-0254. 
339 Resp. Mem. Jur., para. 496; CD 221.1, Corporate Documents; CD 221.1, 

, Proof of Nationality; CD 221.1, . 
340 Resp. Mem. Jur., para. 496. 
341 Resp. Rep. Jur., paras. 272-274. 
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• Claimant No. 2,  does not appear to be a Greek national, and 

the Claimants have not tendered sufficient proof to establish that the nationality 

requirement has been satisfied.342 In any event, the structure 

appears to be organized under Cypriot laws.343 The claims of Claimant No. 2 have 

been withdrawn but continues to be a Claimant. 

• Claimant No. 417, , is not a Greek national.  

324. The Claimants submit that Claimant No. 221, , is a proper Claimant as he 

is the bearer of the sole share certificate of , in the amount of all 500 

shares, issued to him on 4 November 1991 and which is effective to date.344 Further,  

 designation as a potential Claimant was sent to the Respondent in July 2014 

and was granted sufficient corporate authorization which was effective 

upon the commencement of proceedings.345 

325. The Tribunal finds that  has asserted prima facie grounds for jurisdiction 

over his claims against the Respondent, which include his possession of the sole share 

certificate of  These grounds are rebuttable during the liability or 

damages phase of the proceeding. 

326. The Tribunal notes that Claimants No. 2 ( ) and 417 (  

 have requested discontinuance of their claims pursuant to ICSID Arbitration 

Rule 44.346 These Claimants have conceded that they were not nationals of Greece or 

Luxembourg at the relevant time, and that the Tribunal therefore has no jurisdiction over 

their claims.  

                                                           
342 Resp. Mem. Jur., para. 497. 
343 Ibid. Tr., Day 1, p. 296. 
344 CD-221.1, pp. 1-6 ( Certificate of Incorporation); CD-221.1, p. 7 (copy of bearer share 
certificate); Witness Statement of , para. 4; Cl. C-Mem. Jur., paras. 245-246; Cl. Rej. Jur., para. 
260.  
345 Cl. C-Mem. Jur., para. 247. 
346 Cl. C-Mem. Jur., para 244; Cl. Rej. Jur., para. 275(4); Tr. Day 1, p. 294; Cl. Opening Submission – Hearing on 
Jur., p. 4. 
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327. The Respondent acknowledged the request for discontinuance with regard to Claimants 

No. 2 and No. 417,347 but contends that these Claimants should remain parties and be 

subject to an award of costs in an award on jurisdiction.348  

328. As Claimants No. 2 and No. 417 do not have the required nationalities, they do not meet 

the jurisdictional requirements and the Tribunal must dismiss jurisdiction vis-à-vis these 

Claimants, except with regard to any potential costs award against them. They are 

therefore excluded from any future involvement in this case but remain liable for costs in 

respect of the jurisdictional phase. 

(8) The Objection to Jurisdiction over certain claims due to control of legal entities 

by Cypriot nationals 

329. The Respondent submits that this Tribunal lacks jurisdiction over the claims of Claimants 

No. 1 ( ) and No. 3 ( ) as they 

are Greek legal entities wholly-owned and controlled by Cypriot nationals and therefore 

precluded from bringing their claims under the ICSID Convention and/or the Cyprus-

Greece BIT. Doing so would go against the provision of “dispute settlement between 

States and foreign investors” as held by academics and various tribunals.349 

330. The Claimants argue that the Respondent is factually and legally incorrect in asserting that 

the Tribunal lacks jurisdiction over Claimant No. 1,  and 

Claimant No. 3,  (collectively the “ ”): The  

 are in fact controlled by a French entity and not a Cypriot entity.350 The 

place of incorporation determines corporate nationality under Article 25(2)(b) of the 

ICSID Convention.351 Thus, the  are proper Claimants in this 

proceeding. The Tribunal should not pierce the corporate veil of the  

but instead rely on the BIT’s definition of “investor”.352 

                                                           
347 Resp. Rep. Jur., para. 270. 
348 Tr. Day 2, pp. 438-439. 
349 Resp. Mem. Jur., paras. 500-504. 
350 Cl. C-Mem. Jur., para. 249. 
351 Cl. C-Mem. Jur., paras. 250-255. 
352 Cl. C-Mem. Jur., paras. 259, 262-263. Tokios Tokeles v. Ukraine (ICSID Case No. ARB/02/18), Award, July 26, 
2007, RL-0132. 
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331. The Tribunal observes that the term “investor” is defined in Article 1(3)(b) of the Cyprus-

Greece BIT, with respect to legal persons, on the basis of the laws in accordance with 

which such legal persons are constituted and the place of their seat. The BIT does not 

define the nationality of investors who are legal persons on the basis of their control. 

332. Article 25(2)(b) of the ICSID Convention allows parties to agree to treat a legal person as 

a national of another Contracting State “due to foreign control”. It is a permissive 

provision whose purpose is to expand the scope of ICSID jurisdiction, not to restrict it.  

Indeed, if control of a legal person were an independent basis for its nationality under 

Article 25(2) of the ICSID Convention, there would be no need for permissive language 

in the Convention for the parties’ agreement on such nationality “due to foreign control”. 

333. Accordingly, the Tribunal dismisses the Respondent’s objections based on the control of 

Claimant No. 1 and Claimant No. 3. 

(9) The Objection to Jurisdiction due to the fork-in-the-road clauses  

334. The Respondent contends that Claimant No. 37 should be excluded because it submitted 

the dispute to Cypriot courts and jurisdiction is thereby precluded under Article 9(2) of 

the Cyprus-Greece BIT. The Respondent relies on the “Fundamental Basis” test as 

articulated by the tribunal in Pantechniki v. Albania and subsequent tribunals.353  

According to the Respondent, the claims in this proceeding alleging violation of the BITs 

                                                           
353 Pantechniki S.A. Contractors & Engineers (Greece) v. Republic of Albania, ICSID Case No. ARB/07/21, Award, 
dated July 30, 2009, paras 61-62, CL-0111 (“Pantechniki”): 

[T]he relevant test is the one expressed by the America-Venezuela Mixed Commission in 
the Woodruff case (1903): whether or not “the fundamental basis of a claim” sought to be 
brought before the international forum is autonomous of claims to be heard elsewhere. . .. 
The key is to assess whether the same dispute has been submitted to both national and 
international fora. 
… 
The same facts can give rise to different legal claims. The similarity of prayers for relief 
does not necessarily bespeak an identity of causes of action. What I believe to be necessary 
is to determine whether claimed entitlements have the same normative source. But even 
this abstract statement may hardly be said to trace a bright line that would permit rapid 
decision. The frontiers between claimed entitlement are not always distinct. Each situation 
must be regarded with discernment. 

See also H&H Enterprises Investments, Inc. v. Arab Republic of Egypt (ICSID Case No. ARB/09/15), Excerpts of the 
Award, May 6, 2014, RL-0139; Supervision y Control S.A. v. Republic of Costa Rica (ICSID Case No. ARB/12/4), 
Award, January 18, 2017 (“Supervision”), paras. 315, 318 and 330, RL-0138. 
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have the same “fundamental basis” as the claim being made in the Cypriot courts by 

Claimant No. 37 as they “pursue ultimately the same purposes”,354 which is the recovery 

of money deposited or held in bonds.355 

335. The Claimants agree that Article 9(2) of the Cyprus-Greece BIT is a fork-in-the-road 

provision but dispute the applicable test. The Claimants submit that the prevailing test is 

the “Triple Identity” test.356 Under this test, a claim is precluded under the provision if: 

(i) the dispute is between the same parties, (ii) it has the same object and (iii) the dispute 

arises under the same legal ground.357 The Claimants submit that the purpose of the fork-

in-the-road clause is to “prevent parallel proceedings concerning the same investment 

dispute from being conducted in different fora”358 as opposed to limiting all claims.359  

Even if the “Fundamental Basis” test were to apply, the Claimants argue that a claim is 

not precluded simply because of the similarity of facts or prayers of relief.360 

336. The Tribunal notes that Claimants No. 37 (  

) have withdrawn their case before the Supreme Court of Cyprus361 and 

that these Claimants are therefore in the same position as Claimant No. 335 (  

), whose claim was also withdrawn. A further Claimant No. 35 (  

), also filed a complaint before the Supreme Court of Cyprus but the Court 

dismissed his suit, ruling that it did not have jurisdiction.362  

337. The Tribunal notes that the Respondent withdrew the objection based on the fork-in-the-

road clause vis-à-vis Claimants Nos. 35 and 335 in its Reply on Jurisdiction.363 The 

Claimants subsequently informed the Tribunal and the Respondent in the Rejoinder on 

Jurisdiction that Claimants No. 37 had also withdrawn their claim before the Supreme 

                                                           
354 Supervision, para. 318. 
355 Resp. Mem. Jur., para. 516. 
356 Cl. C-Mem. Jur., paras. 264-265. 
357 Toto Costruzioni Generali S.p.A. v. Lebanese Republic (ICSID Case No. ARB/07/12), Decision on Jurisdiction, 
September 11, 2009, para. 211, CL-0137. 
358 Pantechniki, para. 62. 
359 Cl. C-Mem. Jur., para. 267. 
360 Cl. C-Mem. Jur., para. 270. 
361 Cl. Rej. Jur., para. 273. 
362 Cl. C-Mem. Jur., para 275; Cl. Rej. Jur. para. 270. 
363 Resp. Rep. Jur., para. 287; Tr. Day 1, p. 307. 
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Court of Cyprus.364 As Claimants No. 37 are essentially in the same position as Claimants 

Nos. 35 and 335, and the Respondent did not maintain its objection during the Hearing on 

Jurisdiction, the Tribunal assumes that the objection is moot.  

(10) Claimants Nos. 626 and 627 

338. The Respondent argues that this Tribunal has no jurisdiction over Claimants No. 626 

( ) and No. 627 ( ) as they 

were not listed in the Request for Arbitration and were added to the case after the 

registration of the Request.365 The Respondent also objects to jurisdiction over these 

Claimants because they hold indirect investments. 366 

339. The Claimants contend that, in the course of preparing their Document Database, they 

discovered that the claims initially brought by Claimant No. 312 in fact belong to 

Claimants No. 294, 626, and 627.367 They argue that they did not add new claims and 

simply seek to correct the list of Claimants in Annex A of their Rejoinder on Jurisdiction 

in accordance with Rule 25 of the ICSID Arbitration Rules.368 

340. The Tribunal notes that the Claimants corrected the error vis-à-vis these Claimants in a 

timely manner and therefore dismisses the objection that they are new Claimants with new 

claims.369  

VII. COSTS 

341. The Tribunal defers the issue of costs until its Award. 

                                                           
364 Cl. Rej. Jur., para. 273. The Claimants have also noted that Claimant No. 515 had initiated court proceedings in 
Cyprus but that the claim was dismissed for lack of jurisdiction, Cl. Rej. Jur., para. 270.    
365 Resp. Mem. Jur., footnote 794.  
366 Resp. Rep. Jur., paras. 217, 220-221. 
367 Cl. Mem. Merits, footnote 324. 
368 Cl. C-Mem. Jur., paras. 216-219. 
369 The Tribunal notes that one of the persons listed as Claimants No. 413 in Claimants’ Annex A (revised, version 2), 
( ) was also omitted in the Request for Arbitration, but a copy of a retainer agreement dated March 18, 
2015 was later provided. See CD-413.1 – CD-413.4. 
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VIII. DECISION 

342. The Tribunal, by majority,370 decides as follows: 

i. The Tribunal has jurisdiction in this case and the Claimants’ mass claim is 

admissible. 

ii. The Parties are invited to make submissions on whether the proceedings should be 

bifurcated into a liability phase and a damages phase within 30 days of this Decision. 

iii. The Respondent is invited to make an application for security for costs within 30 

days of this Decision. If an application is made, the Claimants shall file a response 

within 15 days after receipt of the application.  

iv. The Claimants consist of all 956 Claimants on May 17, 2019, the date of the 

commencement of the hearing on jurisdiction, listed in Annex I to this Decision. No 

Claimant shall be entitled to withdraw from the case without the consent of the 

Respondent. 

v. The Tribunal will establish the timetable for subsequent pleadings after consultation 

with the Parties following the decision by the Tribunal on bifurcation and, if an 

application is made, on security for costs. 

vi. The Tribunal reserves its decision on costs, including with regard to Claimants No. 

2 and No. 417.  

 

 
 
 
  

                                                           
370 This Decision is taken by majority with a Statement of Dissent by Arbitrator Marcelo Kohen. The other members 
of the Tribunal wish to state that they have considered the Dissent and that it presents a well-reasoned analysis which 
leads to a view contrary to the one they have reached. While they agree with a number of points made in the Statement, 
their analysis, which leads to a different conclusion for the reasons expressed above, remains unchanged. 






